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Ain O Salish Kendra (ASK), and another VERSUS Bangladesh, represented by the Secretary, 
Ministry of  Labour and Manpower, and others (Writ Petition No.1234 of  2004), 63 DLR 95

IN THE SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION

(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO. 1234 OF 2004 

IN THE MATTER OF: 

An application under Article 102(1) (2)(a)(i) of  the Constitution of  the People’s Republic of  Bangladesh. 

AND 

IN THE MATTER OF: 

Ain O Salish Kendra (ASK), represented by its Executive Director and another .......Petitioners 

-VERSUS- 

Bangladesh, represented by the Secretary, Ministry of  Labour and Manpower, Bangladesh Secretariat, Dhaka and 

others 

.......... Respondents 

Dr. Naim Ahmed, Advocate with 

Mr. Abu Obaidur Rahman, Advocate & Ms. Abanti Nurul, Advocate...........For the petitioners 

Mr. Md. Motaher Hossain, Deputy 

Attorney General with Mr. 

Samarendra Nath Biswas, 

Assistant Attorney General & Mr. 

Md. Jahangir Alam, Assistant 

Attorney General .............For the 

respondents Present: 

Mr. Justice Md. Imman Ali 

And 

Mr. Justice Obaidul Hassan  

Md. Imman Ali,J. 

There are 25,000 child workers aged between 4 to 14 years in the “bidi” factories situated in Haragacha, Rangpur 
and they work under unhealthy and unhygienic environment risking their lives. This was stated in a report published 
in the Daily Ittefaq on 05.10.2003. A similar report was published in the Daily Jugantar on 15.01.2004 reporting that 
15,000 child workers are carrying on work within the “bidi” factories of  Haragacha in Rangpur under inhuman 
conditions. The children are between the ages of  8-16 years. An editorial in the Daily Protham Alo dated 04.10.2003 
also speaks of  10,000 children working in the “bidi” factories in Haragacha who have lost their childhood. In view 
of  such stories regarding children toiling in the “bidi” factories in Rangpur the petitioners, Ain O Salish Kendra 
(ASK) and Aparajeyo Bangladesh filed the instant writ petition seeking an order from this Court declaring the 
continuous failure of  the respondents to ensure healthy, hygienic and safe work place, for the workers within the 
"bidi" factories of  respondents No.3 to 5 in accordance with the provisions of  the Factories Act, 1965 and why 
such activity should not be declared as illegal and unconstitutional, being in violation of  the fundamental rights          
guaranteed under Articles 27 and 31 of  the Constitution and why they should not be directed to discharge their 
legal duties to ensure compliance with the aforesaid provisions of  law. It was further prayed that the respondents 
No.3, 4 and 5 be directed to provide cost of  medical treatment to the workers within those "bidi" factories              
including the children, who are suffering from diseases due to their work in those establishments. 
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Further details appear in the petition highlighting the unhealthy and unhygienic conditions under which workers, 
including children, do their daily work within the "bidi" factories inhaling air polluted by tobacco dust and how large 
quantity of  nicotine has been detected in their blood system. It also describes how many of  the workers fall prey 
to various chronic diseases such as Asthma, TB, Jaundice, Bronchitis, Kidney infection and skin and eye diseases. 
The scenario of  appalling exploitation of  labour described in the petition portrays the fact that the workers within 
the "bidi" factories earn a meagre 13.50 taka (about US$ 0.19) for preparing one thousand bidi-sticks. The petition 
describes also the fact that the doctors at Rangpur Medical College Hospital and Rangpur Chest Hospital have 
given opinions that those who work for long periods in the "bidi" factories are exposed to various chronic diseases 
like TB, Bronchitis etc. and that about 30 workers died in the last five years suffering from TB and Bronchitis 
among whom seven were children. 

In Bangladesh a "bidi" refers to a hand-rolled "cigarette", i.e. tobacco rolled in paper, usually in an almost conical 
shape. In the past the word "bidi" referred to tobacco rolled in tendu leaf  and was and still is the common 
"cigarette" in rural India, the sale of  which outstrips the sale of  normal cigarettes by 8:1. 

Dr. Naim Ahmed, learned advocate appearing on behalf  of  the petitioners submitted that the provisions regarding 
the conditions of  work within the factories were at the relevant time found in sections 12 to 20 of  the Factories 
Act, 1965. The law was repealed by the Labour Act 2006. The petitioners, by filing a supplementary affidavit dated 
11.07.2010, have furnished a report of  an inquiry undertaken by ASK which tends to show that the modus 
operandi of  the "bidi" factory has now changed to a certain extent, inasmuch as the work is now handed by the 
factory owners to middlemen, who supply the necessary paper and tobacco for rolling the "bidi" sticks to the "bidi" 
rollers, who do the work within their homes. It is reported that once the raw materials are taken to the homes the 
whole family, including adults and young children are engaged in rolling "bidi" throughout the day. It is pointed out 
that the "bidi" rollers should receive 63 taka per thousand, but in fact they receive about half  of  that, leaving the 
remainder in the hands of  the middleman. At the same time the report also confirms that the "bidi" factories are 
still engaging children within their factories where the working condition is unhygienic and inhuman. Children 
interviewed alleged that they suffered from headaches and cough and that some even faint within the factories. On 
the other hand the Managers of  the "bidi" factories deny engaging any children within their factories and their 
registers do not disclose any children being engaged by them for work within the factories. Dr. Naim submitted that 
the Factories Act, 1965 was abolished by the Labour Act, 2006, but all the relevant provisions have been re-enacted 
in sections 51 to 60 of  the current law. With regard to the age of  workers, section 2(Ka) of  the Factories Act 
described as “adolescent” someone between the age of  16 to 18 years and an “adult” as someone who has 
completed the age of  18 years and a “child” as anyone who has not completed the age of  16 years. A “young 
person” is one who is a child or an adolescent. He pointed out that section 66 of  the Factories Act, 1965 prohibited 
the employment of  any child who had not completed 14 years of  age and section 67(Ka) provided that non-adult 
workers between the age of  14 to 18 years would not be allowed to work unless a certificate of  fitness was granted 
for the purpose under section 68 of  the Act. The learned advocate points out that the reports quite clearly show 
that the provisions of  law were not being followed. 

Dr. Naim Ahmed mentioned also that the problems of  child labour is not confined to the “bidi” industry and 
extends the length and breadth of  the country where children are employed in many other hazardous labour, 
including the small metal industries, welding, hand looms, carpet industry, balloon making, fishing industry etc. He 
submits that in all these cases the children are engaged in work detrimental to their health only for the additional 
income needed by the family for their survival. 

Respondent No.2, the Chief  Inspector of  Factories entered appearance by filing affidavit-in-opposition. In his 
affidavit-in-opposition dated 20.07.2010 he has admitted that upon inspection of  the "bidi" factories the            
management of  the factory was advised to rectify and implement the provisions of  labour laws and also some of  
the factories have been prosecuted for failing to enforce the law. It is also admitted that there are a small number 
of  child workers working in the factories, but most of  them work in disguise, it is their parents who are enlisted as 
workers. It is further stated that most of  the workers now take delivery of  "bidi" materials and take them to their 
houses, where they roll the "bidi". It is further admitted that 23 factories, including respondents No.3 to 5 were 
prosecuted under section 284 of  the Labour Act, 2006 for engaging children and also there were prosecutions for 
violation of  sections 14, 15, 16 and 17 of  the Factories Act, 1965. It is admitted that in the premises of  Maya Bidi 
Factory, on the ground floor of  the five storied building and in another tin shed, a large number of  workers, 
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including child workers were working, but when the inspection team visits the factories the management hide the 
children and show only the adult workers. The children found present are shown only as the couriers of  food and 
other materials for their parents. They are seen as helping hands. Respondent No.2 admits in his affidavit-in-          
opposition that the facts regarding Aziz Bidi Factory, respondent No.4 are correct as stated in the petition and due 
to the fact that they are engaging child workers the management have been prosecuted as well as for poor working 
conditions. It is also stated that respondent No.5, Minhaz Bidi Factory always hide their exact picture or record with 
regard to child labour, and when the inspection team visits, the management hide the child labourers and according 
to them there is no record of  any child being registered as a labourer in the factory. The respondent No.2, although 
admitting that the factories are in violation of  the law in engaging child labour and also making their workers work 
in unhygienic and inhuman conditions, admits only to the fact that no more then 5% of  the workers engaged in the 
"bidi" factories are children. On the other hand the claim of  the petitioners is that 70% of  the workers are children. 
Respondent No.2 bemoans the fact that the number of  inspectors in correlation to the number of  factories and 
shops and other establishments, which they are required to inspect, is totally inadequate and the enforcement 
machinery is not capable of  doing the work of  inspection properly and adequately. By a further affidavit-in-           
opposition dated 02.08.2010, respondent No.2 has brought to our notice the formation of  the National Council for 
Industrial Health and Safety (S¡a£u ¢nÒf ü¡ØqÉ J ¢el¡fš¡ L¡E¢¾pm), which comprises of  the Honourable Minister of  
the Ministry of  Manpower and Expatriates Welfare and Foreign Employment and also includes 21 other members 
from various ministries as well as factory owners. This Committee was formed by way of  gazette notification of  
the Labour and Manpower Ministry dated 03.12.2009. By a further affidavit dated 09.08.2010 respondent No.2 also 
brought to the notice of  this Court the proposed “Bangladesh National Occupational Safety and Health Policy” 
(h¡wm¡®cn S¡a£u ®fn¡Na ¢el¡fš¡ J ü¡ØqÉ p¤lr¡ e£¢aj¡m¡ (fËÙ¹¡¢ha)) issued by the Ministry of  Labour and Manpower. 
However, no date appears on this document. 

Mr. Md. Jahangir Alam, learned Assistant Attorney General submitted in support of  the affidavits-in-opposition 
filed by respondent No.2 stating that in spite of  the inadequacy of  the inspectorate, work is constantly being done 
by the inspectors and prosecution is on-going in respect of  a number of  the factories. However, he pointed out that 
the sanctions provided by the laws are inadequate and ineffective, inasmuch as it is more beneficial to the factory 
owners to pay the fine rather than to comply with the law. 

It appears to us that the gravity of  the problems of  child labour spreads throughout the country and across 
multifarious industries and work types where children are engaged in earning for the family due to dire food           
insecurity. We, therefore, felt the urge to leave the confines of  the facts of  the instant case in order to deal with the 
wider problem of  child labour. It indeed appears to be a national problem and deserves more than just a cursory 
glance from the State machinery. 

In view of  the gravity of  the allegations highlighted in the petition, particularly bearing in mind that lives of  
children are at risk, we requested Dr. Naim Ahmed to assist us by providing certain materials regarding child labour 
as it is being dealt with in other countries. From the statistics that are available, we find that according to data 
published by UNDP Human Development Report, 2007-2008 there are 5.05 million working children between the 
age of  5 to 14 years, the total number of  children being 35.06 million in that age group. It is as well to mention here 
the provisions of  International Labour Organisation (ILO) Convention No.182, which Bangladesh ratified on 
12.03.2001. Article 3(d) of  the said convention includes in the definition of  hazardous child labour as “work which, 
by its nature or the circumstances in which it is carried out, is likely to harm the health, safety or morals of  
children.” An ILO study on hazardous child labour in Bangladesh found that more then 40 types of  economic 
activities carried out by children were hazardous to them. The survey also reveals that except for light work, child 
labour usually had harmful consequences on the mental and physical development of  children. 

Other data shows that in 1995 before BGMEA/ILO/UNICEF project in Bangladesh started, nearly 43% of  the 
garment factories employed children. By 2003 this figure had been reduced to around 1%. This we may add was the 
result of  the Harkin Bill, also known as the Child Labour Deterrence Act, 1993, by which the USA effectively 
prohibited import of  any goods from any country which employed child labour in the production of  those goods. 

According to a survey carried out by Bangladesh Bureau of  Statistics (BBS) in 2002-2003 it was found that there 
were 4.9 million working children- 14.2 percent out of  a total 35.06 million children in the age group of  5-14 years. 
The total working child population between 5 and 17 years was estimated at 7.9 million. Other surveys found that  
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children were engaged as child labour within light industrial sectors, including welding, automobiles, battery 
re-charging and transport. 

Dr. Naim referred us to the conditions of  "bidi" workers in India where a similar situation exists and workers there 
also are working in unhygienic conditions rolling bidis. There also, entire families, including babies and small 
children, of  the home-based "bidi" workers are exposed to harmful tobacco dust. In a report entitled “Bidi     
Monograph” from the internet, it is stated that "bidi" rolling is hazardous employment and involves child labour, 
but the laws are rarely enforced nor are the welfare measures to protect "bidi" workers. It is suggested in that report 
that major efforts should be initiated to assist poor "bidi" workers to find alternative means of  making a living at 
higher wages with safer working conditions. Dr. Naim pointed out that Article 1 of  ILO Convention 182 – 
Convention on the Worst Forms of  Child Labour, 1999 provides that “Each Member which ratifies this              
Convention shall take immediate and effective measures to secure the prohibition and elimination of  the worst 
forms of  child labour as a matter of  urgency.” He also pointed out that the labour laws in place are also geared 
towards prohibiting children from working in hazardous conditions. But the detection of  the breaches and 
implementation of  the provisions of  law are not adequate. 

Finally, Dr. Naim drew our attention to the fact that Bangladesh is a poor country and in many instances the 
working children are the means of  livelihood of  the families and perhaps no drastic and hasty action should be 
taken in order to entirely stop the employment of  children in various factories. He also pointed out that the Harkin 
Bill had the very negative effect of  suddenly making many children destitute as they were not allowed to continue 
to work in the garments industries, as a result of  which they become prey to other harmful elements and had to 
take recourse to other more harmful and hazardous employment. Dr. Naim also drew our attention to the fact that 
not only is there hazardous conditions of  work in the "bidi" industry, but there are many other industries in our 
country which engage child labour which are equally, if  not more, hazardous, including in the leather industry, the 
hand looms, the fishing and fish processing industry, the metal manufacturing industry etc. He also points out that 
children are handed over to certain employers on payment of  lump sum of  money and the children are expected 
to work for those employers until that money is considered repaid, which is locally known as “dadon”. He submitted, 
however, that these are situations which are the result of  our poor economy and lack of  provisions by the State in 
order to alleviate poverty. 

Causes of  Child Labour, Education etc.: 

The sum and substance of  the reports which have been placed before us lead us to the conclusion that child labour 
is a phenomenon created by poverty. It is also noteworthy that poverty itself  creates a vicious circle where poverty 
generates more poverty due to lack of  education and properly managed resources. A Bangladesh report for the 
year, 2006 (Review of  Child Labour, Education and Poverty Agenda) produced by the Global March against Child 
Labour highlights the following issues: 

“The issue of  child labour cuts across policy boundaries and is cause and consequence of  poverty, displacements, 
illiteracy and adult unemployment. Extreme forms of  poverty play a crucial role in encouraging child labour. 

Among factors contributing to child labour are rapid population growth, adult unemployment, bad working 
conditions, lack of  minimum wages, exploitation of  workers, low standard of  living, low quality of  education, lack 
of  legal provisions and enforcement, low capacity of  institutions, gender discrimination, conceptual thinking about 
childhood, etc. One or more of  the above contribute to the large numbers of  children working under exploitative 
or hazardous conditions. 
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Laws Regulating Child Labour: 

Since the time of  British rule there have been many laws protecting children from the harsh world of  hazardous 
labour. The Employment of  Children Act, 1938 (repealed by the Labour Act 2006) provided as follows: 

“3(3) No child who has not completed his twelfth year shall be employed, or permitted to work, in any workshop 
wherein any of  the processes set forth in the Schedule is carried on : 
........ 
THE SCHEDULE 
List of  Process: 
1. Bidi-making 
2. Carpet-weaving 
3. Cement manufacture, including bagging of  cement 
4. Cloth-printing, dyeing and weaving 
5. Manufacture of  matches, explosives and fireworks 
6. Mica-cutting and splitting 
7. Shellac manufacture 
8. Soap manufacture 
9. Tanning 
10. Wool cleaning.” 

Clearly the above processes were recognised as hazardous preoccupations for children of  tender years, and yet 
thousands of  children of  this country are engaged in such hazardous labour, in spite of  laws providing sanction for 
violation of  the laws. Unfortunately the sanction for violation as provided in section 4 of  the above mentioned Act 
was a fine which could extend to five hundred taka. With the introduction of  new law, namely the Labour Act 2006 
the penalty has been increased to a fine of  five thousand taka as provided by section 284. It may be noted that the 
Employment of  Children Act, 1938 was replaced in India by the Child Labour (Prohibition and Regulation) Act, 
1986. Section 14 of  the Act has provided for punishment up to 1 year imprisonment (minimum being 3 months) 
or with fine up to Rs.20,000 (minimum being ten thousand) or with both to one who employs or permits any child 
to work in contravention of  provisions in section 3. It is no wonder that the employers of  child labour in this 
country choose to pay the fine in the rare event of  being prosecuted. 

The Constitution: 

Art.14. Emancipation of  peasants and workers. 

It shall be a fundamental responsibility of  the State to emancipate the toiling masses the peasants and workers and 
backward sections of  the people from all forms and exploitation. 

Art.15. Provision of  basic necessities. 

It shall be a fundamental responsibility of  the State to attain, through planned economic growth, a constant 
increase of  productive forces and a steady improvement in the material and cultural standard of  living of  the 
people, with a view to securing to its citizens- 

(a) the provision of  the basic necessities of  life, including food, clothing, shelter, education and medical care; 

(b) the right to work, that is the right to guaranteed employment at a reasonable wage having regard to the quantity 
and quality of  work; 

(c) the right to reasonable rest, recreation and leisure; and the right to social security, that is to say to public 
assistance in cases of  undeserved want arising from unemployment, illness or disablement, or suffered by 
widows or orphans or in old age, or in other such cases.  
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Art.17. Free and compulsory education. 

The State shall adopt effective measures for the purpose of  - 

(a) establishing a uniform, mass-oriented and universal system of  education and extending free and compulsory 
education to all children to such stage as may be determined by law ; 

(b) relating education to the needs of  society and producing properly trained and motivated citizens to serve those 
needs; removing illiteracy within such time as may be determined by law. 

Art.19. Equality of  opportunity. 

(1) The State shall endeavour to ensure equality of  opportunity to all citizens. 

(2) The State shall adopt effective measures to remove social and economic inequality between man and man and 
to ensure the equitable distribution of  wealth among citizens, and of  opportunities in order to attain a uniform 
level of  economic development throughout the Republic. 

Art.20. Work as a right and duty. 

(1) Work is a right, a duty and a matter of  honour for every citizen who is capable of  working, and everyone shall 
be paid for his work on the basis of  the principle "from each according to his abilities to each according to his 
work". 

(2) The State shall endeavour to create conditions in which, as a general principle, persons shall not be able to enjoy 
unearned incomes, and in which human labour in every form, intellectual and physical, shall become a fuller 
expression of  creative endeavour and of  the human personality. 

Art.28. Discrimination on grounds of  religion, etc. 

(1) The State shall not discriminate against any citizen on grounds only of  religion, race caste, sex or place of  birth. 

(2) Women shall have equal rights with men in all spheres of  the State and of  public life. 

(3) No citizen shall, on grounds only of  religion, race, caste, sex or place of  birth be subjected to any disability, 
liability, restriction or condition with regard to access to any place of  public entertainment or resort, or             
admission to any educational institution. 

(4) Nothing in this article shall prevent the State from making special provision in favour of  women or children or 
for the advancement of  any backward section of  citizens. 

Art.34. Prohibition of  forced labour. 

(1) All forms of  forced labour are prohibited and any contravention of  this provision shall be an offence             
punishable in accordance with law. 

(2) Nothing in this article shall apply to compulsory labour. 

(a) by persons undergoing lawful punishment for a criminal offence; or required by any law for public purpose. 

Labour Act, 2006  

Section 2(viii): “adolescent” means a person who has completed fourteen years but has not completed eighteen 
years of  age; 

Section 2(xxxvi): “adult” means a person who has completed eighteen years of  age; 

Section 2(Lxiii): “child” means a person who has not completed his fourteen years of  age; 

Section 34: Prohibition on employment of  children and adolescents: (1) No child shall be employed or permitted 
to work in any occupation or establishment. 

(2) No adolescent shall be employed or permitted to work in any occupation or establishment unless- 

(a) a certificate of  fitness in the prescribed form and granted to him by a registered medical practitioner in the 
custody of  the employer ; and 

(b) he carries, while at work, a token giving a reference to such certificate. 
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(3) Nothing in sub-section (2) shall apply to the employment of  any adolescent in any occupation or establishment 
either as an apprentice or for the purpose or receiving vocational training therein: 

(4) The Government may, where it is of  opinion that an emergency has arisen and the public interest so requires, 
by notification in the official Gazette, shall suspend the provision of  sub-section (2) for such period as may be 
specified in the notification. 

35. Prohibition of  certain agreement in respect of  children: Subject to the provisions of  this Chapter, no 
person being the parent or guardian of  a child shall make an agreement consenting to the child being engaged in 
any employment. 

Explanation: In this section, “guardian” includes any person having legal custody of  or control over a child. 

36. Disputes as to age: (1) If  any question arises as to whether any person is a child or an adolescent, the question 
shall, in the absence of  a certificate as to the age of  such person granted by a registered medical practitioner, be 
referred by the Inspector for decision to a registered medical practitioner. 

(2) A certificate as to age of  a person granted by a registered medical practitioner as mentioned in sub-section (1) 
shall be conclusive evidence as to age of  the person to whom it relates. 

37. Certificate of  fitness: (1) A registered medical practitioner shall, on the application of  any adolescent or his 
parent or guardian or by the employer whether the concerned adolescent is fit to work in any occupation or 
establishment, examine such person and shall give his decision as to his fitness: 

Provided that when such application is made by the adolescent or his parent or guardian, the application shall be 
accompanied by a document signed by the employer in whose establishment the adolescent is an applicant, stating 
that such person will be employed if  certified to be fit for work. 

(2) Any certificate of  fitness granted under this section shall remain valid for a period of  twelve months from the 
date on which it was issued; 

(3) Any fee payable for a certificate under this section shall be paid by the employer and shall not be recoverable 
from the adolescent or his parents or guardian. 

38. Power to require medical examination: Where an Inspector is of  opinion- 

(a) that any person working in an establishment is an adolescent, but he has no certificate of  fitness, or 

(b) that an adolescent working in an establishment with a certificate of  fitness is no longer fit to work in the capacity 
stated therein, 

he may serve on the employer a notice requiring that such adolescent shall be examined by a registered medical 
practitioner and may direct that such adolescent shall not, be allowed to work until he has been so examined and 
has been granted a certificate of  fitness or has been certified by the registered medical practitioner not to be an 
adolescent. 

39. Restriction of  employment of  adolescent in certain work: No adolescent shall be allowed in any                 
establishment to clean, lubricate or adjust any part of  machinery while that part is in motion or to work between 
moving parts or between fixed and moving parts, of  any machinery which is in motion. 

40. Employment of  adolescent on dangerous machines: (1) No adolescent shall work at any machine unless- 

(a) he has been fully instructed as to the dangers arising in connection with the machine and the precautions to be 
observed, and – 

(b) has received sufficient training in work at the machine, or is under adequate supervision by a person who has 
thorough knowledge and experience of  the machine. 

(2) This provision shall apply to such machines as may be notified by the Government to be of  such a dangerous 
character that an adolescent ought not to work at them unless the requirements of  sub-section (1) are complied 
with. 

(3) The Government may from time to time publish in the official gazette the list such of  hazardous works where, 
no adolescent shall be employed. 
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41. Working hours for adolescent: (1) No adolescent shall be required or allowed to work in any factory or mine, 
for more than five hours in any day and thirty hours in any week; 

(2) No adolescent shall be required or allowed to work in any other establishment, for more than seven hours in any 
day and forty-two hours in any week. 

(3) No adolescent shall be required or allowed to work in any establishment between the hours of  7.00 p.m. and 
7.00 a.m. 

(4) If  an adolescent works overtime, the total number of  hours worked, including overtime, shall not exceed- 

(a) in any factory or mine, thirty six hours in any week; 

(b) in any other establishment, forty eight hours in any week. 

(5) The period of  work of  an adolescent employed in an establishment shall be limited to two shifts which shall not 
overlap or spread over more than seven and a half  hours each. 

(6) An adolescent shall be employed in only one of  the relays which shall not, except with the previous permission 
in writing of  the Inspector, be changed more frequently than once in a period of  thirty days. 

(7) The provisions of  weekly holiday shall apply also to adolescent workers and no exemption from the provision 
of  that section shall be granted in respect of  any adolescent. 

(8) No adolescent shall be required or allowed to work in more than one establishment in any day. 

42. Prohibition of  employment of  adolescent in underground and under-water work: No adolescent shall 
be employed in any underground or underwater work. 

43. Notice of  periods of  work for adolescent: (1) In every establishment in which adolescents are employed, 
there shall be displayed in the manner prescribed by rules, a notice of  specified periods of  work for adolescent. 

(2) The periods shown in the notice under sub- section (1) shall be fixed beforehand in the manner laid down for 
adult workers and shall be such that adolescent working on those periods would not be working in contravention 
of  this Act. 

(3) The relevant provisions laid down for adult workers in the occupation or establishment shall also apply to the 
notice under sub-section (1) 

(4) The Government may make rules to prescribe the form of  such notice and the manner in which it shall be 
maintained. 

44. Exception in certain cases of  employment of  children: 

(1) Notwithstanding anything contained in this Chapter, a child who has completed twelve years of  age may be 
employed in such light work as not to endanger his health and development or interfere with his education:  

Provided that the hours of  work of  such child, where he is school-going, shall be so arranged that they do not 
interfere with his school attendance. 

(2) All Provisions applicable to an adolescent workers under this Chapter shall mutatis-mutandis apply to such child 
workers. 

51. Cleanliness: Every establishment shall be kept clean and free from effluvia arising from any drain, privy or 
other nuisance, and in particular- 

(a) accumulation of  dirt and refuge shall be removed daily by sweeping or by any other effective method from the 
floors and benches of  work-room and from staircases and passage and disposed of  in a suitable manner ; 

(b) the floor of  every work-room shall be cleaned at least once in every week by washing, using disinfectant where 
necessary or by some other effective method; 

(c) where the floor is liable to become wet in the course of  any manufacturing process to such extent as is capable 
of  being drained, effective means of  drainage shall be provided and maintained; 

(d) all inside walls and partitions, all ceilings, or tops of  rooms, and walls, side and tops or passages an staircases 
shall- 
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(i) where they are painted or varnished, be repainted or re-varnished at least once in every three years, 

(ii) where they are painted or varnished and have smooth imperious surface, be cleaned at least once in every 
fourteenth months, by such methods as may be prescribed, 

(iii) in any other case, be kept white-washed or colour –washed and the white-washing or colour –washing shall be 
carried out at least once in every fourteen months; and 

(e) the date on which the processes required by clause (d) are carried out shall be entered in the prescribed register. 

52. Ventilation and temperature: (1) Effective and suitable provisions shall be made in every establishment for 
securing and maintaining in every work-room adequate ventilation by the circulation of  fresh air; 

(2) such temperature as will secure to workers therein reasonable conditions of  comfort and prevent injury to 
health. 

(3) The walls and roofs, as required by sub-section (2) shall be of  such material and so designed that such             
temperature shall not be exceeded but kept as low as practicable; 

(4) Where the nature of  the work carried on in the establishment involves, or is likely to involve, the production of  
excessively high temperature, such adequate measures as are practicable, shall be taken to protect the workers 
there from by separating the process which produces such temperature from the work-room by insulating the 
hot parts or by other effective means. 

(5) If  it appears to the Government that in any establishment or class or description of  establishments excessively 
high temperature can be reduced by such methods as white-washing, spraying or insulating and screening outside 
walls or roofs or windows or by raising the level of  the roof, or by insulating the roof  either by an air space and 
double roof  or by the use of  insulating roof  materials or by other methods, it may prescribe such of  those or 
other methods to be adopted in the establishment.. 

53. Dust and fume: (1) In every establishment in which, by reason of  any manufacturing process carried on, there 
is given off  any dust or fume or other impurity of  such a nature and to such an extent as is likely to be injurious 
or offensive to the workers employed therein, effective measures shall be taken to prevent its accumulation in any 
work-room and it inhalation by workers, and if  any exhaust appliance is necessary for this purpose, it shall he 
applied as near as possible to the point of  origin of  the dust, fume or other impurity, and such point shall be 
enclosed so far as possible. 

(2) In any establishment no stationery internal combustion engine shall be operated unless the exhaust is conducted 
into open air , and no internal combustion engine shall be operated in any room unless effective measures have 
been taken to prevent such accumulation of  fumes there from as are likely to be injurious to the workers 
employed in the work –room. 

54. Disposal of  wastes and effluents: Effective arrangements shall be made in every establishment for disposal 
of  wastes and effluents due to the manufacturing process carried on therein. 

55. Artificial humidification: (1) In any establishment in which the humidity of  the air is artificially increased, the 
water used for the purpose shall be taken from a public supply, or other source of  drinking water, or shall be 
effectively purified before it is so used. 

(2) If  it appears to an Inspector that the water used in an establishment for increasing humidity which is required 
to be effectively purified under sub –section (1) is not effectively purified, he may serve on the employer of  the 
establishment an order in writing, specifying the measures which, in his opinion, should be adopted, and     
requiring them to be carried out before a specified date. 

56. Overcrowding: (1) No work-room in any establishment shall be overcrowded to an extent injurious to the 
health of  the workers employed therein. 

(2) Without prejudice to the generality of  the provisions of  sub-section (1) there shall be provide for every worker 
employed in a work-room at least 9.5 cubic meter of  space in the establishment. 

Explanation: For the purpose of  this sub-section no account shall be taken of  a space which is more than 4.25 
metre above the level of  the floor of  the room. 
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(3) If  the Chief  Inspector by order in writing so requires, thee shall be posted in each work-room of  an                    
establishment a notice specifying the maximum number of  workers who may, in compliance with the provisions 
of  this section, be employed in the room. 

(4) The Chief  Inspector may, by order in writing, exempt, subject to such conditions as he may think fit to impose, 
any work-room from the provision of  this section if  he is satisfied that compliance therewith in respect of  such 
room is not necessary for the purpose of  health of  the workers employed therein. 

57. Lighting: (1) In every part of  an establishment where workers are working or passing, there shall be provide 
and maintained sufficient and suitable lighting, natural or artificial, or both. 

(2) In every establishment all glazed windows and skylights used for the lighting of  the work-room shall be kept 
clean on both the outer and inner surfaces and free from obstruction as far as possible. 

(3) In every establishment effective provisions shall, so far as is practicable, be made for the prevention of- 

(a) glare either directly from any surface of  light or by reflection from or polished surface, and 

(b) the formation of  shadows to such an extent as to cause eye strain or risk of  accident to any worker. 

58. Drinking water: (1) In every establishment effective arrangement shall be made to provide and maintain at a 
suitable point conveniently situated for all workers employed therein, a sufficient supply of  wholesome drinking 
water. 

(2) All such points where water is supplied shall be shall be legibly marked “Drinking Water” in Bangla. 

(3)In every establishment wherein two hundred fifty or more workers are ordinarily employed, provision shall be 
made for cooling the drinking water during the hot weather by effective means and for distribution thereof. 

(4) Where dehydration occurs in the body of  workers due to work near machineries creating excessive heat, there 
workers shall be provided with oral re-hydration therapy. 

59. Latrines and urinals: In every establishment – 

(a) sufficient latrines and urinals of  prescribed types shall be provided conveniently situated and accessible to 
workers at all times while they are in the establishment ; 

(b) such latrines and urinals shall be provided separately for male and female workers; 

(c) such and urinals shall be adequately lighted and ventilated; 

(d) all such latrines and urinals shall be maintained in a clean and sanitary condition at all times with suitable 
detergents and disinfectants. 

60. Dust bean and Spittoon: (1) In every establishment there shall be provided at convenient places, sufficient 
number of  dust beans and spittoon which shall be maintained in a clean and hygienic condition. 

(2) No Persons shall throw any dirt or spit within the premises of  an establishment except in the dust beans and 
spittoon provided for the purpose. 

(3) A notice containing this provision and the penalty for its violation shall be prominently displayed at suitable 
places in the premises. 

100. Daily hours: No adult worker shall ordinarily be required or allowed to work in an establishment for more 
than eight hours in any day. 

Provided that, subject to the provisions of  section 108, any such worker may work in an establishment not             
exceeding ten hours in any day. 

101. Interval for rest or meal: Any worker in any establishment shall not be liable to work either- 

(a) for more than six hours in any day unless he has been allowed an interval of  at least one hour during that day 
for rest or meal; 

(b) for more than five hours in any one day unless he has been allowed an interval of  at least half  an hour during 
that day for rest or meal ; or 

(c) for more than eight hours unless he has had an interval under clause (a) or two such intervals under clause (b) 
during that day for rest or meal . 
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102. Weekly hours: (1) No adult worker shall ordinarily be required or allowed to work in an establishment for 
more than forty-eight hours in any week. 

(2) Subject to the provisions of  section 108, an adult worker may work for more than forty-eight hours in a week. 

Provided that the total hours of  work of  an adult worker shall not exceed sixty hours in any week and on the 
average fifty-six hours per week in any year. 

Provided further that in the case of  a worker employed in an establishment which is a road transport service, the 
total hours or overtime work in any year shall not exceed one hundred and fifty hours. 

Provided further that the Government, if  satisfied that in public interest or in the interest of  economic                   
development such exemption or relaxation is necessary, in certain industries, by order in writing under specific 
terms and conditions, may relax the provision of  this section or exempt, for a maximum period of  six months, 
from the provision of  this section at a time. 

103. Weekly holiday: An adult worker employed in an establishment – 

(a) Which is a shop or commercial establishment, or industrial establishment, shall be allowed in each week one and 
half  days holiday and in factory and establishment one day in a week; 

(b) Which is a road transport service, shall be allowed in each week one day’s holiday of  twenty four consecutive 
hours, and no deduction on account of  such holidays shall be made from the wages of  any such worker. 

ADMINISTRATION, INSPECTION, ETC. 

317. Director of  Labour, etc.: (1) The Government may, by notification in the official Gazette, appoint a Director 
of  Labour of  labour and such number of  Additional Director of  Labour, Joint Directors of  Labour , Deputy 
Directors of  Labour and Assistant Directors of  Labour as it thinks fit for the purposes of  this Act. 

(2) Where Additional Directors, Joint Directors, Deputy Directors or Assistant Directors are appointed, the 
Government shall specify in the notification the area within which each one of  them shall exercise powers and 
perform functions under this Act. 

(3) The Director of  Labour shall have powers of  supervision and control over all Additional Director of  Labour, 
Joint Directors of  Labour, Deputy Directors of  Labour and Assistant Directors of  Labour. 

(4) The following shall be the powers and functions of  the Directors of  Labour- 

(a) to register trade unions under Chapter XIII and maintain a register for this purpose ; 

(b) to lodge complaints with the Labour Courts for action against any offence or any unfair labour practice or 
violation of  any provisions of  Chapter XIII; 

(c) to determine the question as to which one of  the trade unions in an establishment or group of                         
establishments is entitled to be certified as the collective bargaining agent in relation to that establishment 
group of  establishment 

(d) to supervise the election of  trade unions executives and the holding of  any secret ballot; 

(e) to act as conciliator in any industrial dispute; 

(f) to supervise the functioning of  participation committees; and 

(g) such other powers and functions as are conferred by this Act or Rules . 

(5) The Director of  Labour may, by general or special order in writing, director that all or any of  his powers and 
functions, be also exercisable by the Additional Director of  Labour, Joint Director of  Labour, Deputy Director 
of  Labour or Assistant Director of  Labour. 

318. Chief  Inspector, etc.: (1) The Government may, by notification in the official Gazette, appoint a Chief  
Inspector and requisite number or Deputy Chief  Inspectors, Assistant Chief  Inspectors or Inspectors as it 
thinks fit for the purpose of  this Act. 

(2) Where Deputy Chief  Inspectors, Assistants Chief  Inspectors are appointed, the Government shall specify in 
the notification the area within which and the class of  establishments in respect of  which each one of  them 
shall exercise power and perform functions.
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(3) The Chief  Inspector shall, in addition to the powers conferred on him under this Act, have the powers of  an 
Inspector throughout the country. 

(4) The Chief  Inspector shall also have powers of  supervision and control over Deputy Chief  Inspectors, Assistant 
Chief  and Inspectors. 

(5) The Chief  Inspector may, by general or special order in writing, direct that all or any of  his powers and functions 
may, be also exercisable by any Deputy Chief  Inspector, Assistant Chief  Inspector and Inspector. 

(6) All Principal Officers of  the Mercantile Marine Department shall be Inspectors ex-officio for the purpose of  
regulations made under Chapter VI within the limit of  their charge. 

319. Powers of  Chief  Inspector , etc. : (1) For carrying out the purposes of  this Act, the Chief  Inspector , a 
Deputy Chief  Inspector, an Assistant Chief  Inspector or Inspector, shall have the following powers and 
responsibilities within the area for which he is appointed- 

(a) with such assistants, if  any as he thinks fit, enter, inspect and examine any place, premises, vessel or vehicle, 
at any reasonable time, which is, or which he has reason to believe to be, an establishment or used for an                
establishment; 

(b) require the production of  the registers, records, certificates, notices and other documents kept or maintained 
in pursuance of  this Act or the rules, regulations, orders or schemes and seize, inspect, examine and copy any 
of  them; 

(c) make such examination and enquiry as may be necessary to ascertain whether the provisions of  this Act or 
the rules , regulations, orders or schemes in respect of  any establishment or any worker employed therein are 
complied with; 

(d) examine , in respect of  matters pertaining to this Act or the rules, regulations, orders or schemes any person 
whom he finds in any establishment or whom he has reason to believe to be or to have been within the 
preceding two months employed in any establishment; 

(e) require every person so examined to sign the record of  such examination by way of  verification; 

(f) require such explanation from the employer or nay person employed by him in respect of  any registers, 
record, certificates, notices or other documents kept or maintained by him as he deems necessary; 

(g) exercise such other powers and functions as are conferred by this Act or may be prepared. 

(2) The employer of  every establishment shall furnish such means as may be required by an Inspector for entry, 
inspection, examination, enquiry or otherwise for the exercise of  the powers under this Act, and the rules, 
regulations, orders or schemes. 

(3) Every employer shall produce for inspection by an Inspector all records, registers and other documents required 
to be kept or maintained for the purpose of  this Act and the rules , regulations and schemes , and shall furnish 
any other information in connection there with as may be required by such Inspector. 

(4) An Inspector shall have the power to call for, or to seize, any record, register or other document of  any employer 
relevant to the enforcement for the provisions of  this Act or the rules, regulations or schemes as he may 
consider necessary for the purpose of  carrying out his functions under this Act and the rules, regulations or 
schemes. 

(5) The Chief  Inspector or, if  authorized by him in this behalf, any other officer subordinate to him, may lodge 
complaint with the Labour Courts for action against any person for any offence or violation or any provisions 
of  this Act or of  any rules, regulations or schemes. 

323. National Council for Industrial health and Safety: 

(1) The Government may, by notification in the official Gazette, constitute a Council, to be called the National 
Council for Industrial Health and Safety. 

(2) The Council shall consist of  the following members, namely: 

(a) the Minister for Labour and man power, ex-officio, who shall ex-officio also be its Chairman; 

(b) Secretary, Ministry of  Labour and Manpower, ex-officio; 
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(c) Secretary, Ministry of  Industries, ex-officio; 

(d) Secretary, Ministry of  Health, ex-officio; 

(e) Secretary, Ministry of  Jute and Textile, ex-officio; 

(f) Secretary, Ministry of  Shipping ex-officio;  

(g) Secretary, Ministry of  Communications, ex-officio; 

(h) seven members representing industries, to be nominated by the Government in consultation with such 
employers’ organizations as it may deem fit; 

(i) seven members representing workers, to be nominated by the Government in consolation with such trade 
union organizations as it may deem fit; and 

Provided that at least one Female representative shall be included in the members representing workers, as 
well as employers. 

(j) Chief  Inspector, ex-officio, who shall also be its Secretary. 

(3) The nominated members shall hold office for a term of  three years. 

(4) The Council shall follow its own rules of  procedure. 

(5) The Council shall- 

(a) prepare national policy for ensuring safety in industrial establishment and maintaining healthy and hygienic 
conditions of  work and atmosphere therein; 

(b) frame guidelines for implementation of  its policy. 

(6) Every establishment shall take steps necessary for implementation of  the policy prepared by the Council  
following the guidelines framed by it. 

PENALTY AND PROCEDURE 

283. Penalty for non-compliance of  Labour Court’s order under section-33: Whoever refuses or fails to 
comply, with an order passed by the Labour Court under section -33 shall be punishable with simple imprisonment 
for a term which may extend to three months, or with fine which may extend to five thousand Taka, or with both. 

284. Penalty for employment of  child and adolescent: Whoever employs any child or adolescent or permits any 
child or adolescent to work in contravention of  any provision of  this Act; shall be punishable with fine which may 
extend to five thousand Taka. 

285. Penalty for making agreement in respect of  a child in contravention of  section -35: Whoever, being the 
parent or guardian of  a child, makes an agreement in respect of  such child in contravention of  section 35, shall be 
punishable with fine which may extend to one thousand Taka. 

Convention on the Rights of  the Child (CRC) 

Article 18.2-For the purpose of  guaranteeing and promoting the rights set forth in the present Convention, States 
Parties shall render appropriate assistance to parents and legal quardians in the performance of  their child-rearing 
responsibilities and shall ensure the development of  instructions, facilities and services for the care of  children. 

3. States Parties shall take all appropriate measures to ensure that children of  working parents have the right to 
benefit from child-care services and facilities for which they are eligible. 

Article 27.1.- States Parties recognize the right of  every child to a standard of  living adequate for the child’s 
physical, mental, spiritual, moral and social development. 

2. The parent(s) or others responsible for the child have the primary responsibility to secure, within their abilities 
and financial capacities, the conditions of  living necessary for the child’s development. 

3. States Parties, in accordance with national conditions and within their means, shall take appropriate measures to 
assist parents and other responsible for the child to implement this right and shall in case of  need provide material 
assistance and support programmes, particularly with regard to nutrition, clothing and housing. 

Article 28.1.- States Parties recognize the right of  the child to education, and with a view to achieving this right 
progressively and on the basis of  equal opportunity, they shall, in particular. 

(a) Make primary education compulsory and available free to all; 
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(b) Encourage the development of  different forms of  secondary education, including general and vocational 
education, make them available and accessible to every child, and take appropriate measures such as the 
introduction of  free education and offering financial assistance in case of  need; 

(c) Make higher education accessible to all on the basis of  capacity by every appropriate means; 

(d) Make educational and vocational information and guidance available and accessible to all children; 

(e) Take measures to encourage regular attendance at schools and the reduction of  drop-our rates. 

3. States Parties shall promote and encourage international cooperation in matters relating to education, in           
particular with a view to contributing to the elimination of  ignorance and illiteracy throughout the world and 
facilitating access to scientific and technical knowledge and modern teaching methods. In this regard, particular 
account shall be taken of  the needs of  developing countries. 

Article 31.1-States Parties recognize the right of  the child to rest and leisure, to engage in play and recreational 
activities appropriate to the age of  the child and to participate freely in cultural life and the arts. 

2. States Parties shall respect and promote the right of  the child to participate fully in cultural and artistic life and 
shall encourage the provision of  appropriate and equal opportunities for cultural, artistic, recreational and leisure 
activity. 

Article 32 

1. States Parties recognise the right of  the child to be protected from economic exploitation and from performing 
any work that is likely to be hazardous or to interfere with the child’s education, or to be harmful to the child’s 
health or physical, mental, spiritual, moral or social development. 

2. States Parties shall take legislative, administrative, social and educational measures to ensure the implementation 
of  the present article. 

To this end, and having regard to the relevant provisions of  other international instruments, States Parties shall in 
particular; 

(a) Provide for a minimum age or minimum ages for admission to employment; 

(b) Provide for appropriate regulation of  the hours and conditions of  employment; 

(c) Provide for appropriate penalties or other sanctions to ensure the effective enforcement of  the present article. 

Article 36.-State Parties shall protect the child against all other forms of  exploitation prejudicial to any aspects of  
the child’s welfare. 

ILO Convention C182 Worst Forms of  Child Labour Convention, 1999. 

Article 1 

Each Member which ratifies this Convention shall take immediate and effective measures to secure the prohibition 
and elimination of  the worst forms of  child labour as a matter of  urgency. 

Article 3 

For the purposes of  this Convention, the term the worst forms of  child labour comprises: 

(a) all forms of  slavery or practices similar to slavery, such as the sale and trafficking of  children, debt bondage and 
serfdom and forced or compulsory labour, including forced or compulsory recruitment of  children for use in 
armed conflict; 

(b) the use, procuring or offering of  a child for prostitution, for the production of  pornography or for                  
pornographic performances; 

(c) the use, procuring or offering of  a child for illicit activities, in particular for the production and trafficking of  
drugs as defined in the relevant international treaties; 

(d) work which, by its nature or the circumstances in which it is carried out, is likely to harm the health, safety or 
morals of  children. 
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Article 7 

1. Each Member shall take all necessary measures to ensure the effective implementation and enforcement of  the 
provisions giving effect to this Convention including the provision and application of  penal sanctions or, as    
appropriate, other sanctions. 

2. Each Member shall, taking into account the importance of  education in eliminating child labour, take effective 
and time-bound measures to: 

(a) prevent the engagement of  children in the worst forms of  child labour; 

(b) provide the necessary and appropriate direct assistance for the removal of  children from the worst forms of  
child labour and for their rehabilitation and social integration; 

(c) ensure access to free basic education, and, wherever possible and appropriate, vocational training, for all children 
removed from the worst forms of  child labour; 

(d) identify and reach out to children at special risk; and 

(e) take account of  the special situation of  girls. 

3. Each Member shall designate the competent authority responsible for the implementation of  the provisions 
giving effect to this Convention. 

It is by now well established that the provisions of  international instruments, of  which Bangladesh is a signatory 
are to be implemented in our domestic laws. There is an obligation, which we should not ignore, as was held in 
Hussain Mohammad Ershad vs Bangladesh & others, 21 BLD (AD) 69 and State v. Metropolitan 
Police Commissioner, 60 DLR 660 

Lack of  Education: 

The lack of  education could be termed as the most obvious catalyst in the unending poverty cycle. In Bangladesh 
much improvement has been made in an attempt to achieving the Millennium Development Goal on increasing 
school attendance. In part-fulfilment of  the mandate of  Article 17 of  the Constitution, the Government enacted 
the Compulsory Primary Education Act (CPA) in 1990, which provided for free, universal and compulsory primary 
education to all children. The whole country was brought under CPA programme in 1993. In addition there is free 
education for girls up to grade eight; free books for all children at primary level and scholarship for girls reading in 
rural secondary schools including financial incentives to the schools themselves; there is a Food for Education 
(FFE) Programme that provides food ration to about 20 percent of  poor primary school children in rural areas, the 
project was replaced by Primary Education Stipend Programme (PESP), popularly known as Upabritti, in July 2002. 
The main aim of  PESP was to target 40 percent children enrolled in schools from the poor families, throughout 
rural Bangladesh [information taken from the Bangladesh Report] 

However, the question arises as to whether the compulsory free education is either “free” or “compulsory”. In 
reality is the education accessible? The Report goes on to say: 

“Contrary to the belief  that primary education is free in Bangladesh as projected by the government, the Education Watch report 
2001, indicates per student expenditure for nine months was BD Tk. 736 (US$ 12) for primary level.”  

Thus, realistically the poverty-stricken parents could not afford to send their children to school due to other 
ancillary costs, such as school uniform, stationary and, sometimes travel costs. Moreover, it makes economic sense 
to send a child to earn whatever little he can rather than spend money on schooling for which the return is 
uncertain. 

What was most alarming in the report was the age composition of  children engaged in labour: 

According to the BBS, 2002-03 census, about 360,000 working children were in 5-9 age groups, while 4.63 million 
children were in 10-14 age group and the rest 2.91 million children were in 15-17 age group. 

Thus, apparently significant numbers of  boys and girls child workers are even below 10 years of  age when they 
ought to be enjoying their childhood and all that goes with it, including education, love and affection from the 
family and a carefree atmosphere in which to develop mentally, psychologically, spiritually and intellectually. But this 
is denied, especially when children are sent, for example, to work as domestic labour hundreds of  miles away from 
their loved ones or into bonded labour in the fishing industry, literally out to sea, not to return until the bond-debt 
is worked off. The psychological trauma caused by such separation is beyond imagination. 
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There have been efforts by the government to increase the numbers of  school-going children, particularly by 
introducing various incentives for girls. However, the report states as follows: 

“In spite of  tremendous efforts by government, United Nations and other international agencies and NGOs for universalizing 
primary and elementary education and removing children from work through education and other rehabilitative interventions, 
the results suggests that limited success was achieved as magnitude of  child population did not decrease substantially. The results 
depicts that only education interventions without integrating poverty alleviation programmes in the policy have not yielded the 
desired results of  reducing child labour.” 

It appears, therefore, that the education system has to be made more attractive for the poorest citizens, at least by 
providing a level of  income for the family which will not require the children to go to work. 

The Report mentions the children engaged in hazardous work in welding, which takes place in Dhaka city. It is no 
secret that there are huge numbers of  children engaged in hazardous work under our very noses, where they are 
working in metal workshops, handling acid and other dangerous chemicals. The ILO has engaged some NGOs to 
alleviate the conditions of  some working children in old Dhaka through the Ahsania Mission. Children between the 
ages of  8 to 16 years are taken away from the workplace with the consent of  the employers and are given an          
opportunity to attend elementary classes. Some are given vocational training. But such activities are piecemeal and 
sporadic. As we understand, some other NGOs have similar small-scale projects offering such teaching/training 
facilities. But the activities of  the NGOs and International NGOs (INGOs), such as UNICEF, Save the Children, 
ILO etc. are not cohesive and planned. Each organisation appears to be working in their own way and thankful for 
the little benefits they are able to achieve. On the other hand, if  there was concerted effort, organised and 
monitored by one central body, perhaps better results might be achieved. 

It is interesting to note the findings of  the Report with regard to working children, wherein children are also stated 
to be engaged in hazardous occupations (15.31% for children aged 5-17 years and 11.20 % for children aged 5-14 
years). Some are also said to be victims of  commercial sexual exploitation work. It is accepted by the reports that 
“each work situation has deep-rooted consequences on their human rights, healthcare and future economic         
production processes.” The Report goes on to say that “the Government of  Bangladesh has ratified four ILO 
conventions including the ILO Convention No. 182, (concerning the worst forms of  child labour). The record of  
prosecution and conviction of  cases related to circumventing the child labour laws are very rare or even 
non-existent. Thus the government seems to be ineffective to book the offenders of  the child labour laws.” This 
indeed is a damning statement of  the government’s lack of  initiative to grasp the issue and the far reaching          
consequences of  its inactivity upon the future of  the nation. It must not be forgotten that today’s children will be 
tomorrow’s full-grown adults and those working children will undoubtedly form the disadvantaged millions, who 
will be a burden on the economy rather than an asset. 

It appears to us that any efforts to minimise the root cause of  poverty in any substantial way are hampered by the 
failure to target the root causes, including the lack of  proper education facilities. The lack of  education of  the 
parents creates the situation where the parents engage their children in hazardous work in the belief  that the 
immediate gains from their labour is more than what they would achieve if  the children were to attend school. The 
children thus grow up to be uneducated like their parents, and the vicious circle of  illiteracy and poverty goes on. 

There is a direct co-relation between children who are working and children who are not in education. By definition 
those children who spend their time working during the day cannot attend the schools, or at least cannot avail 
formal education. This makes the provision of  compulsory education in our country for children between the ages 
of  5 to 10 quite illusory. We note that primary education was made compulsory by Compulsory Primary Education 
Act, 1990, which came into effect in 1993. Under this Act free education was provided and books were provided 
free to the government and registered non-government primary schools, and since 1997 non-formal schools were 
also getting free books. From 2004 books were available for all schools, including those set up by NGOs, i.e. 
non-formal schools. But the fact remains that those are not the only costs involved in sending a child to school. 
There are other costs, including costs for uniform, where necessary, stationary, transport costs; and the most  
important of  all is the fact that parents expect their children to be earning for the family’s upkeep, which they would 
not do, if  they were sent to school. Hence the provision of  free compulsory primary education is of  no real benefit 
to the real poor. It transpires that in practical terms the household investment for a child attending school would 
be more than the State investment in providing free primary education. 
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In the year, 2002 stipend was provided for children below the poverty line, 100/- taka per month for one child and 
125/- taka for two children. But even that is not sufficient to cover the financial requirements of  the family. 

At the level of  secondary education there is a stipend programme for female students which was put in place by a 
circular in 1982 for girls attending from Class-VI to X. Fees are paid directly to the school and stipend ranging from 
taka 25/- per month in Class VI to taka 60/- per month in Class X are provided, but no stationary or books are 
provided free of  cost. There has been some improvement made in the year 2010 when we find that all schools will 
receive free books up to Class X. In our view this is still not sufficient to entice children of  the poor families to 
attend school, particularly in view of  the fact that there is still a huge investment involved in buying uniform for the 
children as well as costs for stationary and transport, and more importantly, for private tuition which has become 
an universal necessity. We note the apparent discrimination between boys and girls attending the school in Class VI 
to X, where boys do not receive free school education. 

The current initiative to make school compulsory up to Class VIII is laudable. However, for compulsory education 
to be a reality and effective for those to whom it matters most, there must be other financial benefits, sufficient to 
entice the student population to attend school and also to continue attending school. Good quality teaching in the 
schools must also be ensured. Absenteeism on the part of  the teachers is rampant. Rather than being committed to 
teaching the students during school hours, it is more lucrative for them to teach the same students privately for a 
fee. The want of  the teachers must also be satiated to prevent their engaging in other activities in order apparently 
to supplement their income. So, effective measures must be put in place to ensure that children, who do attend 
school, are given adequate stipend provided by the State, which will be sufficient incentive for their parents to send 
them to school and for the children also to attend regularly and have a meaningful education which will be a benefit 
to them in their future lives. 

Child Labour and Health 

It does not take much forensic research to establish the detrimental effect of  child labour on the health of  children. 
It goes without saying that any amount of  labour or exertion in exhaustive physical work on the part of  child is 
detrimental to his psychological, mental and physical development. In particular, the impact is serious on those 
children, who are engaged in hazardous occupations, including in the bidi factories, carpet industries and the 
handlooms, where they ingest tobacco dust and cotton and other dust; as a result of  which the longevity and quality 
of  their lives is reduced. Those children who handle chemical substances in the tanneries and printing and dyeing 
industries suffer physically. Those who work long distances away from their loved ones, as in the fishing industry 
and domestic services suffer mentally and psychologically due to the pangs of  separation, long hours of  work, not 
to mention the physical abuse which they endure without anyone to give them support. Studies have shown that 
long hours of  work, restricted interaction with family and friends, fear, and anxiety can have far-reaching negative 
effects on a child’s moral and emotional development. The worst aspect of  the suffering of  these children is the 
fact that there is no record of  their engaging in hazardous activities and abusive and sometimes violent work places. 
Steps must be taken to ensure that children engaged in harmful work must be registered as such and their 
movements must be monitored, making sure that all facilities such as education, rest and leisure are ensured. A 
system of  registration and monitoring of  domestic child workers, for example would deter the employers from 
physically and sexually abusing them. Newspaper reports indicate the extent of  the problems faced by the domestic 
child workers, including instances where they have committed suicide or were murdered. 

In 2009 a study was carried out by Bangladesh Development Research Center (BDRC) in Sylhet city, published 
under the title, “Physical and Psychological Implications of  Risky Child Labor: A Study in Sylhet City, Bangladesh”. 
The study maintains that working from an early age impedes the children’s physical growth and intellectual and 
psychological development, which then also has negative effects on their long-term health and earning potential. 
For the wellbeing of  the children community there has to be a realisation of  the factors by the wider community. 
These are matters which can only be addressed by the conscious citizens: parents, employers and other                  
professionals and organizations, who deal with children. Until and unless the nation realises that the children are 
the future of  this nation, there will not be any improvement in the situation for our children.

From the beginning of  time the human race, just as any other living thing, has been driven by the urge to survive. 
That driving force will continue till the last day. What concerns us is the quality of  our existence and that of  our 
fellow men; in particular, we are concerned with the wellbeing of  the children of  this nation who will become    
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by an independent body concentrating all the resources in a concerted manner and targeting the funds and efforts 
in a comprehensively planned way. The INGOs have vast experience of  good practices in other countries, which 
should be utilised. For example, UNICEF has a programme in Malawi for financing and monitoring what may be 
termed as “food for education”. It is reported that the programme has been successful in uplifting the standard of  
education for poor children and accomplished a lower drop-out figure. Efforts by Save The Children Sweden and 
Denmark with the help of  local NGOs in Mymensingh have assisted in reducing the number of  children sent from 
that district to the capital as domestic workers. The project is also encouraging education from a pre-school age, 
which in turn helps to reduce child labour. What is required is targeting areas where poverty is widespread, for 
example Monga and disaster prone areas of  the country. 

In view our above discussion, we would wish to make the following observations, recommendations and directions:

1. We are appalled by the revelation that in this day and age there is bonded labour (c¡ce) or servitude practised in 
the coastal fishing areas of  the country and young children are the victims. We have no hesitation in directing the 
Ministry of  Labour to take all necessary steps to put an end to such practice immediately and with the help of  
the law enforcing agencies to bring the perpetrators of  such practice to justice. At the same time there must be a 
concerted effort on the part of  the relevant Ministries and government departments to ensure full time education 
and necessary financial assistance to the parents/guardians of  these children to enable them to desist from such 
illegal and harmful practices and to encourage them to educate their children. 

2. In the light of  our observations in the body of  this judgement, we are of  the view that the Ministry of  Education 
must take the initiative to ensure that compulsory education provided by statute enacted under the mandate of  
Article 17 of  the Constitution for all the children of  Bangladesh becomes a realistic concept and not just 
lip-service. To that end steps must be taken to ensure that children can attend school without jeopardising the 
family’s food security. In other words, there must be financial provision for the family such that the child’s            
attendance at school should not result in the reduction of  the family’s income earning capacity. To put it more 
plainly, the head of  the family must be given the equivalent amount of  benefit (cash or kind), which the child 
would have earned if  he was not compelled to attend school. Moreover, to ensure continuity of  attendance, 
provisions must be made for necessary uniform and stationary for the child’s use as well as any other costs that 
she or he may incur in the course of  attending a school. In addition, a hot and nutritious meal provided for the 
child would be an added attraction for him or her as well as for the family and would ensure attendance     
throughout the day. Of  course, such financial and other benefits would have to be closely monitored to ensure 
that attendance in the school is not a mere paper transaction, giving benefit only to the unscrupulous teachers and 
other officials. 

3. The Ministry of  Education must also ensure quality education for the children by providing good quality teachers 
who are dedicated and committed to providing curricular and extracurricular activities within the school premises 
for all-round development of  the children, gearing them up for a meaningful and productive future. The teachers’ 
wants must also be properly catered for to ensure their unfaltering and missionary-like dedication and              
commitment. 

4. It appears to us that children share all their facilities with others and end up deprived of  due benefits. We would 
suggest that a separate Ministry or Department be set up to cater for the needs of  the children of  this country. 
In addition, we strongly recommend setting up of  an independent constitutional body to oversee the workings 
of  all the agencies and government machinery engaged in serving the needs of  the children community. 

5. In the light of  the matters raised by the instant writ petition, Respondent No.1 is hereby directed to ensure that 
all employers, particularly those engaging children as labourers, abide by the law and do not engage those under 
the legal age stipulated by statute, and provide all necessary facilities and equipment to ensure a healthy working   
atmosphere in their establishments for those who may be lawfully engaged in remunerated work. Needless to say 
prompt action must be taken against those who violate the provisions of  law thereby creating unhygienic, 
cramped and unhealthy workplaces.  

7. Bearing in mind the inherent health hazards of  the tobacco industry, the manufacturers must be compelled to 
provide adequate medical facilities and medical insurance for all employees. 

8. In view of  the inherent dangers to the health of  children within the home, including the unborn and newborn 
and those who may be forced by their parents to join in the family “avocation” of  “bidi” rolling, respondent No.1
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is hereby directed to take immediate steps to phase out within a period of  one year further “home bidi rolling” 
by directing the “bidi” factory owners not to allow working from home. 

9. Respondent No.2 is directed to ensure that all factories and manufacturing establishments abide by the law in 
respect of  maintaining a safe, healthy and hazard free working condition in accordance with the provisions of  the 
Labour Act. 

10. The existing sanctions provided by the law against the manufacturers are patently inadequate. We, therefore, 
direct respondent No.1 to take steps to ensure amendment of  the law to include adequately deterrent punishment 
so that the perpetrators will heed the need to conform to the legal requirements. Steps must also be taken to make 
the prosecution effective. 

11. The law must also be amended to set a reasonable remuneration to the workers engaged in the “bidi” factories. 

12. The government must take all necessary steps to gear up capacity building of  the families by providing 
necessary financial assistance with a view to poverty eradication.  

Finally, we are heartened to see that there is a National Child Labour Elimination Policy, 2010, which was not 
alluded to by the respondents. This paper came into being in March of  this year and provides very many beneficial 
provisions and is geared towards elimination of  child labour. However, we note that the policy does not advert to 
any steps to be taken to identify the types of  work in which children are engaged. We feel that in order to eliminate 
child labour it is absolutely essential to identify where the children are engaged in hazardous child labour and then 
to target such places and institutions so that the children may be warded away from there while providing them with 
alternative solutions. We can only hope that the provisions of  this Policy will materialize as is the mandate of  Article 
17 of  the Constitution. 

We may point out that in the Mehta case, cited above, their lordships suggested that the Rs.20,000 which any 
employer is liable to pay for the violation of  the law may be put in a fund to be known as Child Labour 
Rehabilitation-cum-Welfare Fund, created for any district or area, and the fund so generated shall form a corpus 
whose income would be used for the child concerned. Their lordships further suggested that the State should see 
that an adult member of  the family, whose child is in employment in a factory or a mine or in other hazardous work, 
gets a job anywhere, in lieu of  the child. They went on to say that in those cases where it would not be possible to 
provide such a job, the appropriate Government would, as its contribution/grant, deposit in the aforesaid Fund a 
sum of  Rs.5000 for each child employed in a factory or mine or in any other hazardous employment. In                
consideration of  the job for the adult member of  the family or the payment of  an alternative income, the child 
would be required not to work. What we have suggested is that those of  our children who are compelled to work 
due to food insecurity and poverty should be provided a free meal and all necessary expenses for attending school 
as well as an income to be paid to the parents equivalent to the income likely to be earned by the child had s/he not 
attended school. In all ernest we suggest that those parents who, due to their financial condition, are compelled to 
send their children to work must be targeted, identified and assisted as mandated by the Constitution and the CRC. 
The funds provided by the INGOs and NGOs may be channelled and utilised for this purpose in a concerted and 
cohesive manner under strict supervision and monitoring, as suggested above. 

With the above findings and directions, the Rule is made absolute, without, any order as to costs. 

Let a copy of  this judgement be communicated to the Office of  the Prime Minister’s Secretariat, the Ministry of  
Labour and Manpower, the Ministry of  Education, the Ministry of  Law, Justice and Parliamentary Affairs, the 
Ministry of  Women and Children Affairs, the Ministry of  Social Welfare, at once. Let a copy be sent also to the 
Country Directors of  UNICEF, Save the Children UK, Save the Children Sweden and Denmark, Save the Children 
Australia and the ILO. 

Obaidul Hassan,J. 

I agree. 

I s m a i l
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Ain O Salish Kendra (ASK), and another VERSUS Bangladesh, represented by the Secretary, 
Ministry of  Labour and Manpower, and others (Writ Petition No.1234 of  2004), 63 DLR 95

IN THE SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION

(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO. 1234 OF 2004 

IN THE MATTER OF: 

An application under Article 102(1) (2)(a)(i) of  the Constitution of  the People’s Republic of  Bangladesh. 

AND 

IN THE MATTER OF: 

Ain O Salish Kendra (ASK), represented by its Executive Director and another .......Petitioners 

-VERSUS- 

Bangladesh, represented by the Secretary, Ministry of  Labour and Manpower, Bangladesh Secretariat, Dhaka and 

others 

.......... Respondents 

Dr. Naim Ahmed, Advocate with 

Mr. Abu Obaidur Rahman, Advocate & Ms. Abanti Nurul, Advocate...........For the petitioners 

Mr. Md. Motaher Hossain, Deputy 

Attorney General with Mr. 

Samarendra Nath Biswas, 

Assistant Attorney General & Mr. 

Md. Jahangir Alam, Assistant 

Attorney General .............For the 

respondents Present: 

Mr. Justice Md. Imman Ali 

And 

Mr. Justice Obaidul Hassan  

Md. Imman Ali,J. 

There are 25,000 child workers aged between 4 to 14 years in the “bidi” factories situated in Haragacha, Rangpur 
and they work under unhealthy and unhygienic environment risking their lives. This was stated in a report published 
in the Daily Ittefaq on 05.10.2003. A similar report was published in the Daily Jugantar on 15.01.2004 reporting that 
15,000 child workers are carrying on work within the “bidi” factories of  Haragacha in Rangpur under inhuman 
conditions. The children are between the ages of  8-16 years. An editorial in the Daily Protham Alo dated 04.10.2003 
also speaks of  10,000 children working in the “bidi” factories in Haragacha who have lost their childhood. In view 
of  such stories regarding children toiling in the “bidi” factories in Rangpur the petitioners, Ain O Salish Kendra 
(ASK) and Aparajeyo Bangladesh filed the instant writ petition seeking an order from this Court declaring the 
continuous failure of  the respondents to ensure healthy, hygienic and safe work place, for the workers within the 
"bidi" factories of  respondents No.3 to 5 in accordance with the provisions of  the Factories Act, 1965 and why 
such activity should not be declared as illegal and unconstitutional, being in violation of  the fundamental rights          
guaranteed under Articles 27 and 31 of  the Constitution and why they should not be directed to discharge their 
legal duties to ensure compliance with the aforesaid provisions of  law. It was further prayed that the respondents 
No.3, 4 and 5 be directed to provide cost of  medical treatment to the workers within those "bidi" factories              
including the children, who are suffering from diseases due to their work in those establishments. 
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Further details appear in the petition highlighting the unhealthy and unhygienic conditions under which workers, 
including children, do their daily work within the "bidi" factories inhaling air polluted by tobacco dust and how large 
quantity of  nicotine has been detected in their blood system. It also describes how many of  the workers fall prey 
to various chronic diseases such as Asthma, TB, Jaundice, Bronchitis, Kidney infection and skin and eye diseases. 
The scenario of  appalling exploitation of  labour described in the petition portrays the fact that the workers within 
the "bidi" factories earn a meagre 13.50 taka (about US$ 0.19) for preparing one thousand bidi-sticks. The petition 
describes also the fact that the doctors at Rangpur Medical College Hospital and Rangpur Chest Hospital have 
given opinions that those who work for long periods in the "bidi" factories are exposed to various chronic diseases 
like TB, Bronchitis etc. and that about 30 workers died in the last five years suffering from TB and Bronchitis 
among whom seven were children. 

In Bangladesh a "bidi" refers to a hand-rolled "cigarette", i.e. tobacco rolled in paper, usually in an almost conical 
shape. In the past the word "bidi" referred to tobacco rolled in tendu leaf  and was and still is the common 
"cigarette" in rural India, the sale of  which outstrips the sale of  normal cigarettes by 8:1. 

Dr. Naim Ahmed, learned advocate appearing on behalf  of  the petitioners submitted that the provisions regarding 
the conditions of  work within the factories were at the relevant time found in sections 12 to 20 of  the Factories 
Act, 1965. The law was repealed by the Labour Act 2006. The petitioners, by filing a supplementary affidavit dated 
11.07.2010, have furnished a report of  an inquiry undertaken by ASK which tends to show that the modus 
operandi of  the "bidi" factory has now changed to a certain extent, inasmuch as the work is now handed by the 
factory owners to middlemen, who supply the necessary paper and tobacco for rolling the "bidi" sticks to the "bidi" 
rollers, who do the work within their homes. It is reported that once the raw materials are taken to the homes the 
whole family, including adults and young children are engaged in rolling "bidi" throughout the day. It is pointed out 
that the "bidi" rollers should receive 63 taka per thousand, but in fact they receive about half  of  that, leaving the 
remainder in the hands of  the middleman. At the same time the report also confirms that the "bidi" factories are 
still engaging children within their factories where the working condition is unhygienic and inhuman. Children 
interviewed alleged that they suffered from headaches and cough and that some even faint within the factories. On 
the other hand the Managers of  the "bidi" factories deny engaging any children within their factories and their 
registers do not disclose any children being engaged by them for work within the factories. Dr. Naim submitted that 
the Factories Act, 1965 was abolished by the Labour Act, 2006, but all the relevant provisions have been re-enacted 
in sections 51 to 60 of  the current law. With regard to the age of  workers, section 2(Ka) of  the Factories Act 
described as “adolescent” someone between the age of  16 to 18 years and an “adult” as someone who has 
completed the age of  18 years and a “child” as anyone who has not completed the age of  16 years. A “young 
person” is one who is a child or an adolescent. He pointed out that section 66 of  the Factories Act, 1965 prohibited 
the employment of  any child who had not completed 14 years of  age and section 67(Ka) provided that non-adult 
workers between the age of  14 to 18 years would not be allowed to work unless a certificate of  fitness was granted 
for the purpose under section 68 of  the Act. The learned advocate points out that the reports quite clearly show 
that the provisions of  law were not being followed. 

Dr. Naim Ahmed mentioned also that the problems of  child labour is not confined to the “bidi” industry and 
extends the length and breadth of  the country where children are employed in many other hazardous labour, 
including the small metal industries, welding, hand looms, carpet industry, balloon making, fishing industry etc. He 
submits that in all these cases the children are engaged in work detrimental to their health only for the additional 
income needed by the family for their survival. 

Respondent No.2, the Chief  Inspector of  Factories entered appearance by filing affidavit-in-opposition. In his 
affidavit-in-opposition dated 20.07.2010 he has admitted that upon inspection of  the "bidi" factories the            
management of  the factory was advised to rectify and implement the provisions of  labour laws and also some of  
the factories have been prosecuted for failing to enforce the law. It is also admitted that there are a small number 
of  child workers working in the factories, but most of  them work in disguise, it is their parents who are enlisted as 
workers. It is further stated that most of  the workers now take delivery of  "bidi" materials and take them to their 
houses, where they roll the "bidi". It is further admitted that 23 factories, including respondents No.3 to 5 were 
prosecuted under section 284 of  the Labour Act, 2006 for engaging children and also there were prosecutions for 
violation of  sections 14, 15, 16 and 17 of  the Factories Act, 1965. It is admitted that in the premises of  Maya Bidi 
Factory, on the ground floor of  the five storied building and in another tin shed, a large number of  workers, 
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including child workers were working, but when the inspection team visits the factories the management hide the 
children and show only the adult workers. The children found present are shown only as the couriers of  food and 
other materials for their parents. They are seen as helping hands. Respondent No.2 admits in his affidavit-in-          
opposition that the facts regarding Aziz Bidi Factory, respondent No.4 are correct as stated in the petition and due 
to the fact that they are engaging child workers the management have been prosecuted as well as for poor working 
conditions. It is also stated that respondent No.5, Minhaz Bidi Factory always hide their exact picture or record with 
regard to child labour, and when the inspection team visits, the management hide the child labourers and according 
to them there is no record of  any child being registered as a labourer in the factory. The respondent No.2, although 
admitting that the factories are in violation of  the law in engaging child labour and also making their workers work 
in unhygienic and inhuman conditions, admits only to the fact that no more then 5% of  the workers engaged in the 
"bidi" factories are children. On the other hand the claim of  the petitioners is that 70% of  the workers are children. 
Respondent No.2 bemoans the fact that the number of  inspectors in correlation to the number of  factories and 
shops and other establishments, which they are required to inspect, is totally inadequate and the enforcement 
machinery is not capable of  doing the work of  inspection properly and adequately. By a further affidavit-in-           
opposition dated 02.08.2010, respondent No.2 has brought to our notice the formation of  the National Council for 
Industrial Health and Safety (S¡a£u ¢nÒf ü¡ØqÉ J ¢el¡fš¡ L¡E¢¾pm), which comprises of  the Honourable Minister of  
the Ministry of  Manpower and Expatriates Welfare and Foreign Employment and also includes 21 other members 
from various ministries as well as factory owners. This Committee was formed by way of  gazette notification of  
the Labour and Manpower Ministry dated 03.12.2009. By a further affidavit dated 09.08.2010 respondent No.2 also 
brought to the notice of  this Court the proposed “Bangladesh National Occupational Safety and Health Policy” 
(h¡wm¡®cn S¡a£u ®fn¡Na ¢el¡fš¡ J ü¡ØqÉ p¤lr¡ e£¢aj¡m¡ (fËÙ¹¡¢ha)) issued by the Ministry of  Labour and Manpower. 
However, no date appears on this document. 

Mr. Md. Jahangir Alam, learned Assistant Attorney General submitted in support of  the affidavits-in-opposition 
filed by respondent No.2 stating that in spite of  the inadequacy of  the inspectorate, work is constantly being done 
by the inspectors and prosecution is on-going in respect of  a number of  the factories. However, he pointed out that 
the sanctions provided by the laws are inadequate and ineffective, inasmuch as it is more beneficial to the factory 
owners to pay the fine rather than to comply with the law. 

It appears to us that the gravity of  the problems of  child labour spreads throughout the country and across 
multifarious industries and work types where children are engaged in earning for the family due to dire food           
insecurity. We, therefore, felt the urge to leave the confines of  the facts of  the instant case in order to deal with the 
wider problem of  child labour. It indeed appears to be a national problem and deserves more than just a cursory 
glance from the State machinery. 

In view of  the gravity of  the allegations highlighted in the petition, particularly bearing in mind that lives of  
children are at risk, we requested Dr. Naim Ahmed to assist us by providing certain materials regarding child labour 
as it is being dealt with in other countries. From the statistics that are available, we find that according to data 
published by UNDP Human Development Report, 2007-2008 there are 5.05 million working children between the 
age of  5 to 14 years, the total number of  children being 35.06 million in that age group. It is as well to mention here 
the provisions of  International Labour Organisation (ILO) Convention No.182, which Bangladesh ratified on 
12.03.2001. Article 3(d) of  the said convention includes in the definition of  hazardous child labour as “work which, 
by its nature or the circumstances in which it is carried out, is likely to harm the health, safety or morals of  
children.” An ILO study on hazardous child labour in Bangladesh found that more then 40 types of  economic 
activities carried out by children were hazardous to them. The survey also reveals that except for light work, child 
labour usually had harmful consequences on the mental and physical development of  children. 

Other data shows that in 1995 before BGMEA/ILO/UNICEF project in Bangladesh started, nearly 43% of  the 
garment factories employed children. By 2003 this figure had been reduced to around 1%. This we may add was the 
result of  the Harkin Bill, also known as the Child Labour Deterrence Act, 1993, by which the USA effectively 
prohibited import of  any goods from any country which employed child labour in the production of  those goods. 

According to a survey carried out by Bangladesh Bureau of  Statistics (BBS) in 2002-2003 it was found that there 
were 4.9 million working children- 14.2 percent out of  a total 35.06 million children in the age group of  5-14 years. 
The total working child population between 5 and 17 years was estimated at 7.9 million. Other surveys found that  
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children were engaged as child labour within light industrial sectors, including welding, automobiles, battery 
re-charging and transport. 

Dr. Naim referred us to the conditions of  "bidi" workers in India where a similar situation exists and workers there 
also are working in unhygienic conditions rolling bidis. There also, entire families, including babies and small 
children, of  the home-based "bidi" workers are exposed to harmful tobacco dust. In a report entitled “Bidi     
Monograph” from the internet, it is stated that "bidi" rolling is hazardous employment and involves child labour, 
but the laws are rarely enforced nor are the welfare measures to protect "bidi" workers. It is suggested in that report 
that major efforts should be initiated to assist poor "bidi" workers to find alternative means of  making a living at 
higher wages with safer working conditions. Dr. Naim pointed out that Article 1 of  ILO Convention 182 – 
Convention on the Worst Forms of  Child Labour, 1999 provides that “Each Member which ratifies this              
Convention shall take immediate and effective measures to secure the prohibition and elimination of  the worst 
forms of  child labour as a matter of  urgency.” He also pointed out that the labour laws in place are also geared 
towards prohibiting children from working in hazardous conditions. But the detection of  the breaches and 
implementation of  the provisions of  law are not adequate. 

Finally, Dr. Naim drew our attention to the fact that Bangladesh is a poor country and in many instances the 
working children are the means of  livelihood of  the families and perhaps no drastic and hasty action should be 
taken in order to entirely stop the employment of  children in various factories. He also pointed out that the Harkin 
Bill had the very negative effect of  suddenly making many children destitute as they were not allowed to continue 
to work in the garments industries, as a result of  which they become prey to other harmful elements and had to 
take recourse to other more harmful and hazardous employment. Dr. Naim also drew our attention to the fact that 
not only is there hazardous conditions of  work in the "bidi" industry, but there are many other industries in our 
country which engage child labour which are equally, if  not more, hazardous, including in the leather industry, the 
hand looms, the fishing and fish processing industry, the metal manufacturing industry etc. He also points out that 
children are handed over to certain employers on payment of  lump sum of  money and the children are expected 
to work for those employers until that money is considered repaid, which is locally known as “dadon”. He submitted, 
however, that these are situations which are the result of  our poor economy and lack of  provisions by the State in 
order to alleviate poverty. 

Causes of  Child Labour, Education etc.: 

The sum and substance of  the reports which have been placed before us lead us to the conclusion that child labour 
is a phenomenon created by poverty. It is also noteworthy that poverty itself  creates a vicious circle where poverty 
generates more poverty due to lack of  education and properly managed resources. A Bangladesh report for the 
year, 2006 (Review of  Child Labour, Education and Poverty Agenda) produced by the Global March against Child 
Labour highlights the following issues: 

“The issue of  child labour cuts across policy boundaries and is cause and consequence of  poverty, displacements, 
illiteracy and adult unemployment. Extreme forms of  poverty play a crucial role in encouraging child labour. 

Among factors contributing to child labour are rapid population growth, adult unemployment, bad working 
conditions, lack of  minimum wages, exploitation of  workers, low standard of  living, low quality of  education, lack 
of  legal provisions and enforcement, low capacity of  institutions, gender discrimination, conceptual thinking about 
childhood, etc. One or more of  the above contribute to the large numbers of  children working under exploitative 
or hazardous conditions. 
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Laws Regulating Child Labour: 

Since the time of  British rule there have been many laws protecting children from the harsh world of  hazardous 
labour. The Employment of  Children Act, 1938 (repealed by the Labour Act 2006) provided as follows: 

“3(3) No child who has not completed his twelfth year shall be employed, or permitted to work, in any workshop 
wherein any of  the processes set forth in the Schedule is carried on : 
........ 
THE SCHEDULE 
List of  Process: 
1. Bidi-making 
2. Carpet-weaving 
3. Cement manufacture, including bagging of  cement 
4. Cloth-printing, dyeing and weaving 
5. Manufacture of  matches, explosives and fireworks 
6. Mica-cutting and splitting 
7. Shellac manufacture 
8. Soap manufacture 
9. Tanning 
10. Wool cleaning.” 

Clearly the above processes were recognised as hazardous preoccupations for children of  tender years, and yet 
thousands of  children of  this country are engaged in such hazardous labour, in spite of  laws providing sanction for 
violation of  the laws. Unfortunately the sanction for violation as provided in section 4 of  the above mentioned Act 
was a fine which could extend to five hundred taka. With the introduction of  new law, namely the Labour Act 2006 
the penalty has been increased to a fine of  five thousand taka as provided by section 284. It may be noted that the 
Employment of  Children Act, 1938 was replaced in India by the Child Labour (Prohibition and Regulation) Act, 
1986. Section 14 of  the Act has provided for punishment up to 1 year imprisonment (minimum being 3 months) 
or with fine up to Rs.20,000 (minimum being ten thousand) or with both to one who employs or permits any child 
to work in contravention of  provisions in section 3. It is no wonder that the employers of  child labour in this 
country choose to pay the fine in the rare event of  being prosecuted. 

The Constitution: 

Art.14. Emancipation of  peasants and workers. 

It shall be a fundamental responsibility of  the State to emancipate the toiling masses the peasants and workers and 
backward sections of  the people from all forms and exploitation. 

Art.15. Provision of  basic necessities. 

It shall be a fundamental responsibility of  the State to attain, through planned economic growth, a constant 
increase of  productive forces and a steady improvement in the material and cultural standard of  living of  the 
people, with a view to securing to its citizens- 

(a) the provision of  the basic necessities of  life, including food, clothing, shelter, education and medical care; 

(b) the right to work, that is the right to guaranteed employment at a reasonable wage having regard to the quantity 
and quality of  work; 

(c) the right to reasonable rest, recreation and leisure; and the right to social security, that is to say to public 
assistance in cases of  undeserved want arising from unemployment, illness or disablement, or suffered by 
widows or orphans or in old age, or in other such cases.  
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Art.17. Free and compulsory education. 

The State shall adopt effective measures for the purpose of  - 

(a) establishing a uniform, mass-oriented and universal system of  education and extending free and compulsory 
education to all children to such stage as may be determined by law ; 

(b) relating education to the needs of  society and producing properly trained and motivated citizens to serve those 
needs; removing illiteracy within such time as may be determined by law. 

Art.19. Equality of  opportunity. 

(1) The State shall endeavour to ensure equality of  opportunity to all citizens. 

(2) The State shall adopt effective measures to remove social and economic inequality between man and man and 
to ensure the equitable distribution of  wealth among citizens, and of  opportunities in order to attain a uniform 
level of  economic development throughout the Republic. 

Art.20. Work as a right and duty. 

(1) Work is a right, a duty and a matter of  honour for every citizen who is capable of  working, and everyone shall 
be paid for his work on the basis of  the principle "from each according to his abilities to each according to his 
work". 

(2) The State shall endeavour to create conditions in which, as a general principle, persons shall not be able to enjoy 
unearned incomes, and in which human labour in every form, intellectual and physical, shall become a fuller 
expression of  creative endeavour and of  the human personality. 

Art.28. Discrimination on grounds of  religion, etc. 

(1) The State shall not discriminate against any citizen on grounds only of  religion, race caste, sex or place of  birth. 

(2) Women shall have equal rights with men in all spheres of  the State and of  public life. 

(3) No citizen shall, on grounds only of  religion, race, caste, sex or place of  birth be subjected to any disability, 
liability, restriction or condition with regard to access to any place of  public entertainment or resort, or             
admission to any educational institution. 

(4) Nothing in this article shall prevent the State from making special provision in favour of  women or children or 
for the advancement of  any backward section of  citizens. 

Art.34. Prohibition of  forced labour. 

(1) All forms of  forced labour are prohibited and any contravention of  this provision shall be an offence             
punishable in accordance with law. 

(2) Nothing in this article shall apply to compulsory labour. 

(a) by persons undergoing lawful punishment for a criminal offence; or required by any law for public purpose. 

Labour Act, 2006  

Section 2(viii): “adolescent” means a person who has completed fourteen years but has not completed eighteen 
years of  age; 

Section 2(xxxvi): “adult” means a person who has completed eighteen years of  age; 

Section 2(Lxiii): “child” means a person who has not completed his fourteen years of  age; 

Section 34: Prohibition on employment of  children and adolescents: (1) No child shall be employed or permitted 
to work in any occupation or establishment. 

(2) No adolescent shall be employed or permitted to work in any occupation or establishment unless- 

(a) a certificate of  fitness in the prescribed form and granted to him by a registered medical practitioner in the 
custody of  the employer ; and 

(b) he carries, while at work, a token giving a reference to such certificate. 
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(3) Nothing in sub-section (2) shall apply to the employment of  any adolescent in any occupation or establishment 
either as an apprentice or for the purpose or receiving vocational training therein: 

(4) The Government may, where it is of  opinion that an emergency has arisen and the public interest so requires, 
by notification in the official Gazette, shall suspend the provision of  sub-section (2) for such period as may be 
specified in the notification. 

35. Prohibition of  certain agreement in respect of  children: Subject to the provisions of  this Chapter, no 
person being the parent or guardian of  a child shall make an agreement consenting to the child being engaged in 
any employment. 

Explanation: In this section, “guardian” includes any person having legal custody of  or control over a child. 

36. Disputes as to age: (1) If  any question arises as to whether any person is a child or an adolescent, the question 
shall, in the absence of  a certificate as to the age of  such person granted by a registered medical practitioner, be 
referred by the Inspector for decision to a registered medical practitioner. 

(2) A certificate as to age of  a person granted by a registered medical practitioner as mentioned in sub-section (1) 
shall be conclusive evidence as to age of  the person to whom it relates. 

37. Certificate of  fitness: (1) A registered medical practitioner shall, on the application of  any adolescent or his 
parent or guardian or by the employer whether the concerned adolescent is fit to work in any occupation or 
establishment, examine such person and shall give his decision as to his fitness: 

Provided that when such application is made by the adolescent or his parent or guardian, the application shall be 
accompanied by a document signed by the employer in whose establishment the adolescent is an applicant, stating 
that such person will be employed if  certified to be fit for work. 

(2) Any certificate of  fitness granted under this section shall remain valid for a period of  twelve months from the 
date on which it was issued; 

(3) Any fee payable for a certificate under this section shall be paid by the employer and shall not be recoverable 
from the adolescent or his parents or guardian. 

38. Power to require medical examination: Where an Inspector is of  opinion- 

(a) that any person working in an establishment is an adolescent, but he has no certificate of  fitness, or 

(b) that an adolescent working in an establishment with a certificate of  fitness is no longer fit to work in the capacity 
stated therein, 

he may serve on the employer a notice requiring that such adolescent shall be examined by a registered medical 
practitioner and may direct that such adolescent shall not, be allowed to work until he has been so examined and 
has been granted a certificate of  fitness or has been certified by the registered medical practitioner not to be an 
adolescent. 

39. Restriction of  employment of  adolescent in certain work: No adolescent shall be allowed in any                 
establishment to clean, lubricate or adjust any part of  machinery while that part is in motion or to work between 
moving parts or between fixed and moving parts, of  any machinery which is in motion. 

40. Employment of  adolescent on dangerous machines: (1) No adolescent shall work at any machine unless- 

(a) he has been fully instructed as to the dangers arising in connection with the machine and the precautions to be 
observed, and – 

(b) has received sufficient training in work at the machine, or is under adequate supervision by a person who has 
thorough knowledge and experience of  the machine. 

(2) This provision shall apply to such machines as may be notified by the Government to be of  such a dangerous 
character that an adolescent ought not to work at them unless the requirements of  sub-section (1) are complied 
with. 

(3) The Government may from time to time publish in the official gazette the list such of  hazardous works where, 
no adolescent shall be employed. 
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41. Working hours for adolescent: (1) No adolescent shall be required or allowed to work in any factory or mine, 
for more than five hours in any day and thirty hours in any week; 

(2) No adolescent shall be required or allowed to work in any other establishment, for more than seven hours in any 
day and forty-two hours in any week. 

(3) No adolescent shall be required or allowed to work in any establishment between the hours of  7.00 p.m. and 
7.00 a.m. 

(4) If  an adolescent works overtime, the total number of  hours worked, including overtime, shall not exceed- 

(a) in any factory or mine, thirty six hours in any week; 

(b) in any other establishment, forty eight hours in any week. 

(5) The period of  work of  an adolescent employed in an establishment shall be limited to two shifts which shall not 
overlap or spread over more than seven and a half  hours each. 

(6) An adolescent shall be employed in only one of  the relays which shall not, except with the previous permission 
in writing of  the Inspector, be changed more frequently than once in a period of  thirty days. 

(7) The provisions of  weekly holiday shall apply also to adolescent workers and no exemption from the provision 
of  that section shall be granted in respect of  any adolescent. 

(8) No adolescent shall be required or allowed to work in more than one establishment in any day. 

42. Prohibition of  employment of  adolescent in underground and under-water work: No adolescent shall 
be employed in any underground or underwater work. 

43. Notice of  periods of  work for adolescent: (1) In every establishment in which adolescents are employed, 
there shall be displayed in the manner prescribed by rules, a notice of  specified periods of  work for adolescent. 

(2) The periods shown in the notice under sub- section (1) shall be fixed beforehand in the manner laid down for 
adult workers and shall be such that adolescent working on those periods would not be working in contravention 
of  this Act. 

(3) The relevant provisions laid down for adult workers in the occupation or establishment shall also apply to the 
notice under sub-section (1) 

(4) The Government may make rules to prescribe the form of  such notice and the manner in which it shall be 
maintained. 

44. Exception in certain cases of  employment of  children: 

(1) Notwithstanding anything contained in this Chapter, a child who has completed twelve years of  age may be 
employed in such light work as not to endanger his health and development or interfere with his education:  

Provided that the hours of  work of  such child, where he is school-going, shall be so arranged that they do not 
interfere with his school attendance. 

(2) All Provisions applicable to an adolescent workers under this Chapter shall mutatis-mutandis apply to such child 
workers. 

51. Cleanliness: Every establishment shall be kept clean and free from effluvia arising from any drain, privy or 
other nuisance, and in particular- 

(a) accumulation of  dirt and refuge shall be removed daily by sweeping or by any other effective method from the 
floors and benches of  work-room and from staircases and passage and disposed of  in a suitable manner ; 

(b) the floor of  every work-room shall be cleaned at least once in every week by washing, using disinfectant where 
necessary or by some other effective method; 

(c) where the floor is liable to become wet in the course of  any manufacturing process to such extent as is capable 
of  being drained, effective means of  drainage shall be provided and maintained; 

(d) all inside walls and partitions, all ceilings, or tops of  rooms, and walls, side and tops or passages an staircases 
shall- 
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(i) where they are painted or varnished, be repainted or re-varnished at least once in every three years, 

(ii) where they are painted or varnished and have smooth imperious surface, be cleaned at least once in every 
fourteenth months, by such methods as may be prescribed, 

(iii) in any other case, be kept white-washed or colour –washed and the white-washing or colour –washing shall be 
carried out at least once in every fourteen months; and 

(e) the date on which the processes required by clause (d) are carried out shall be entered in the prescribed register. 

52. Ventilation and temperature: (1) Effective and suitable provisions shall be made in every establishment for 
securing and maintaining in every work-room adequate ventilation by the circulation of  fresh air; 

(2) such temperature as will secure to workers therein reasonable conditions of  comfort and prevent injury to 
health. 

(3) The walls and roofs, as required by sub-section (2) shall be of  such material and so designed that such             
temperature shall not be exceeded but kept as low as practicable; 

(4) Where the nature of  the work carried on in the establishment involves, or is likely to involve, the production of  
excessively high temperature, such adequate measures as are practicable, shall be taken to protect the workers 
there from by separating the process which produces such temperature from the work-room by insulating the 
hot parts or by other effective means. 

(5) If  it appears to the Government that in any establishment or class or description of  establishments excessively 
high temperature can be reduced by such methods as white-washing, spraying or insulating and screening outside 
walls or roofs or windows or by raising the level of  the roof, or by insulating the roof  either by an air space and 
double roof  or by the use of  insulating roof  materials or by other methods, it may prescribe such of  those or 
other methods to be adopted in the establishment.. 

53. Dust and fume: (1) In every establishment in which, by reason of  any manufacturing process carried on, there 
is given off  any dust or fume or other impurity of  such a nature and to such an extent as is likely to be injurious 
or offensive to the workers employed therein, effective measures shall be taken to prevent its accumulation in any 
work-room and it inhalation by workers, and if  any exhaust appliance is necessary for this purpose, it shall he 
applied as near as possible to the point of  origin of  the dust, fume or other impurity, and such point shall be 
enclosed so far as possible. 

(2) In any establishment no stationery internal combustion engine shall be operated unless the exhaust is conducted 
into open air , and no internal combustion engine shall be operated in any room unless effective measures have 
been taken to prevent such accumulation of  fumes there from as are likely to be injurious to the workers 
employed in the work –room. 

54. Disposal of  wastes and effluents: Effective arrangements shall be made in every establishment for disposal 
of  wastes and effluents due to the manufacturing process carried on therein. 

55. Artificial humidification: (1) In any establishment in which the humidity of  the air is artificially increased, the 
water used for the purpose shall be taken from a public supply, or other source of  drinking water, or shall be 
effectively purified before it is so used. 

(2) If  it appears to an Inspector that the water used in an establishment for increasing humidity which is required 
to be effectively purified under sub –section (1) is not effectively purified, he may serve on the employer of  the 
establishment an order in writing, specifying the measures which, in his opinion, should be adopted, and     
requiring them to be carried out before a specified date. 

56. Overcrowding: (1) No work-room in any establishment shall be overcrowded to an extent injurious to the 
health of  the workers employed therein. 

(2) Without prejudice to the generality of  the provisions of  sub-section (1) there shall be provide for every worker 
employed in a work-room at least 9.5 cubic meter of  space in the establishment. 

Explanation: For the purpose of  this sub-section no account shall be taken of  a space which is more than 4.25 
metre above the level of  the floor of  the room. 
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(3) If  the Chief  Inspector by order in writing so requires, thee shall be posted in each work-room of  an                    
establishment a notice specifying the maximum number of  workers who may, in compliance with the provisions 
of  this section, be employed in the room. 

(4) The Chief  Inspector may, by order in writing, exempt, subject to such conditions as he may think fit to impose, 
any work-room from the provision of  this section if  he is satisfied that compliance therewith in respect of  such 
room is not necessary for the purpose of  health of  the workers employed therein. 

57. Lighting: (1) In every part of  an establishment where workers are working or passing, there shall be provide 
and maintained sufficient and suitable lighting, natural or artificial, or both. 

(2) In every establishment all glazed windows and skylights used for the lighting of  the work-room shall be kept 
clean on both the outer and inner surfaces and free from obstruction as far as possible. 

(3) In every establishment effective provisions shall, so far as is practicable, be made for the prevention of- 

(a) glare either directly from any surface of  light or by reflection from or polished surface, and 

(b) the formation of  shadows to such an extent as to cause eye strain or risk of  accident to any worker. 

58. Drinking water: (1) In every establishment effective arrangement shall be made to provide and maintain at a 
suitable point conveniently situated for all workers employed therein, a sufficient supply of  wholesome drinking 
water. 

(2) All such points where water is supplied shall be shall be legibly marked “Drinking Water” in Bangla. 

(3)In every establishment wherein two hundred fifty or more workers are ordinarily employed, provision shall be 
made for cooling the drinking water during the hot weather by effective means and for distribution thereof. 

(4) Where dehydration occurs in the body of  workers due to work near machineries creating excessive heat, there 
workers shall be provided with oral re-hydration therapy. 

59. Latrines and urinals: In every establishment – 

(a) sufficient latrines and urinals of  prescribed types shall be provided conveniently situated and accessible to 
workers at all times while they are in the establishment ; 

(b) such latrines and urinals shall be provided separately for male and female workers; 

(c) such and urinals shall be adequately lighted and ventilated; 

(d) all such latrines and urinals shall be maintained in a clean and sanitary condition at all times with suitable 
detergents and disinfectants. 

60. Dust bean and Spittoon: (1) In every establishment there shall be provided at convenient places, sufficient 
number of  dust beans and spittoon which shall be maintained in a clean and hygienic condition. 

(2) No Persons shall throw any dirt or spit within the premises of  an establishment except in the dust beans and 
spittoon provided for the purpose. 

(3) A notice containing this provision and the penalty for its violation shall be prominently displayed at suitable 
places in the premises. 

100. Daily hours: No adult worker shall ordinarily be required or allowed to work in an establishment for more 
than eight hours in any day. 

Provided that, subject to the provisions of  section 108, any such worker may work in an establishment not             
exceeding ten hours in any day. 

101. Interval for rest or meal: Any worker in any establishment shall not be liable to work either- 

(a) for more than six hours in any day unless he has been allowed an interval of  at least one hour during that day 
for rest or meal; 

(b) for more than five hours in any one day unless he has been allowed an interval of  at least half  an hour during 
that day for rest or meal ; or 

(c) for more than eight hours unless he has had an interval under clause (a) or two such intervals under clause (b) 
during that day for rest or meal . 
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102. Weekly hours: (1) No adult worker shall ordinarily be required or allowed to work in an establishment for 
more than forty-eight hours in any week. 

(2) Subject to the provisions of  section 108, an adult worker may work for more than forty-eight hours in a week. 

Provided that the total hours of  work of  an adult worker shall not exceed sixty hours in any week and on the 
average fifty-six hours per week in any year. 

Provided further that in the case of  a worker employed in an establishment which is a road transport service, the 
total hours or overtime work in any year shall not exceed one hundred and fifty hours. 

Provided further that the Government, if  satisfied that in public interest or in the interest of  economic                   
development such exemption or relaxation is necessary, in certain industries, by order in writing under specific 
terms and conditions, may relax the provision of  this section or exempt, for a maximum period of  six months, 
from the provision of  this section at a time. 

103. Weekly holiday: An adult worker employed in an establishment – 

(a) Which is a shop or commercial establishment, or industrial establishment, shall be allowed in each week one and 
half  days holiday and in factory and establishment one day in a week; 

(b) Which is a road transport service, shall be allowed in each week one day’s holiday of  twenty four consecutive 
hours, and no deduction on account of  such holidays shall be made from the wages of  any such worker. 

ADMINISTRATION, INSPECTION, ETC. 

317. Director of  Labour, etc.: (1) The Government may, by notification in the official Gazette, appoint a Director 
of  Labour of  labour and such number of  Additional Director of  Labour, Joint Directors of  Labour , Deputy 
Directors of  Labour and Assistant Directors of  Labour as it thinks fit for the purposes of  this Act. 

(2) Where Additional Directors, Joint Directors, Deputy Directors or Assistant Directors are appointed, the 
Government shall specify in the notification the area within which each one of  them shall exercise powers and 
perform functions under this Act. 

(3) The Director of  Labour shall have powers of  supervision and control over all Additional Director of  Labour, 
Joint Directors of  Labour, Deputy Directors of  Labour and Assistant Directors of  Labour. 

(4) The following shall be the powers and functions of  the Directors of  Labour- 

(a) to register trade unions under Chapter XIII and maintain a register for this purpose ; 

(b) to lodge complaints with the Labour Courts for action against any offence or any unfair labour practice or 
violation of  any provisions of  Chapter XIII; 

(c) to determine the question as to which one of  the trade unions in an establishment or group of                         
establishments is entitled to be certified as the collective bargaining agent in relation to that establishment 
group of  establishment 

(d) to supervise the election of  trade unions executives and the holding of  any secret ballot; 

(e) to act as conciliator in any industrial dispute; 

(f) to supervise the functioning of  participation committees; and 

(g) such other powers and functions as are conferred by this Act or Rules . 

(5) The Director of  Labour may, by general or special order in writing, director that all or any of  his powers and 
functions, be also exercisable by the Additional Director of  Labour, Joint Director of  Labour, Deputy Director 
of  Labour or Assistant Director of  Labour. 

318. Chief  Inspector, etc.: (1) The Government may, by notification in the official Gazette, appoint a Chief  
Inspector and requisite number or Deputy Chief  Inspectors, Assistant Chief  Inspectors or Inspectors as it 
thinks fit for the purpose of  this Act. 

(2) Where Deputy Chief  Inspectors, Assistants Chief  Inspectors are appointed, the Government shall specify in 
the notification the area within which and the class of  establishments in respect of  which each one of  them 
shall exercise power and perform functions.
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(3) The Chief  Inspector shall, in addition to the powers conferred on him under this Act, have the powers of  an 
Inspector throughout the country. 

(4) The Chief  Inspector shall also have powers of  supervision and control over Deputy Chief  Inspectors, Assistant 
Chief  and Inspectors. 

(5) The Chief  Inspector may, by general or special order in writing, direct that all or any of  his powers and functions 
may, be also exercisable by any Deputy Chief  Inspector, Assistant Chief  Inspector and Inspector. 

(6) All Principal Officers of  the Mercantile Marine Department shall be Inspectors ex-officio for the purpose of  
regulations made under Chapter VI within the limit of  their charge. 

319. Powers of  Chief  Inspector , etc. : (1) For carrying out the purposes of  this Act, the Chief  Inspector , a 
Deputy Chief  Inspector, an Assistant Chief  Inspector or Inspector, shall have the following powers and 
responsibilities within the area for which he is appointed- 

(a) with such assistants, if  any as he thinks fit, enter, inspect and examine any place, premises, vessel or vehicle, 
at any reasonable time, which is, or which he has reason to believe to be, an establishment or used for an                
establishment; 

(b) require the production of  the registers, records, certificates, notices and other documents kept or maintained 
in pursuance of  this Act or the rules, regulations, orders or schemes and seize, inspect, examine and copy any 
of  them; 

(c) make such examination and enquiry as may be necessary to ascertain whether the provisions of  this Act or 
the rules , regulations, orders or schemes in respect of  any establishment or any worker employed therein are 
complied with; 

(d) examine , in respect of  matters pertaining to this Act or the rules, regulations, orders or schemes any person 
whom he finds in any establishment or whom he has reason to believe to be or to have been within the 
preceding two months employed in any establishment; 

(e) require every person so examined to sign the record of  such examination by way of  verification; 

(f) require such explanation from the employer or nay person employed by him in respect of  any registers, 
record, certificates, notices or other documents kept or maintained by him as he deems necessary; 

(g) exercise such other powers and functions as are conferred by this Act or may be prepared. 

(2) The employer of  every establishment shall furnish such means as may be required by an Inspector for entry, 
inspection, examination, enquiry or otherwise for the exercise of  the powers under this Act, and the rules, 
regulations, orders or schemes. 

(3) Every employer shall produce for inspection by an Inspector all records, registers and other documents required 
to be kept or maintained for the purpose of  this Act and the rules , regulations and schemes , and shall furnish 
any other information in connection there with as may be required by such Inspector. 

(4) An Inspector shall have the power to call for, or to seize, any record, register or other document of  any employer 
relevant to the enforcement for the provisions of  this Act or the rules, regulations or schemes as he may 
consider necessary for the purpose of  carrying out his functions under this Act and the rules, regulations or 
schemes. 

(5) The Chief  Inspector or, if  authorized by him in this behalf, any other officer subordinate to him, may lodge 
complaint with the Labour Courts for action against any person for any offence or violation or any provisions 
of  this Act or of  any rules, regulations or schemes. 

323. National Council for Industrial health and Safety: 

(1) The Government may, by notification in the official Gazette, constitute a Council, to be called the National 
Council for Industrial Health and Safety. 

(2) The Council shall consist of  the following members, namely: 

(a) the Minister for Labour and man power, ex-officio, who shall ex-officio also be its Chairman; 

(b) Secretary, Ministry of  Labour and Manpower, ex-officio; 
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(c) Secretary, Ministry of  Industries, ex-officio; 

(d) Secretary, Ministry of  Health, ex-officio; 

(e) Secretary, Ministry of  Jute and Textile, ex-officio; 

(f) Secretary, Ministry of  Shipping ex-officio;  

(g) Secretary, Ministry of  Communications, ex-officio; 

(h) seven members representing industries, to be nominated by the Government in consultation with such 
employers’ organizations as it may deem fit; 

(i) seven members representing workers, to be nominated by the Government in consolation with such trade 
union organizations as it may deem fit; and 

Provided that at least one Female representative shall be included in the members representing workers, as 
well as employers. 

(j) Chief  Inspector, ex-officio, who shall also be its Secretary. 

(3) The nominated members shall hold office for a term of  three years. 

(4) The Council shall follow its own rules of  procedure. 

(5) The Council shall- 

(a) prepare national policy for ensuring safety in industrial establishment and maintaining healthy and hygienic 
conditions of  work and atmosphere therein; 

(b) frame guidelines for implementation of  its policy. 

(6) Every establishment shall take steps necessary for implementation of  the policy prepared by the Council  
following the guidelines framed by it. 

PENALTY AND PROCEDURE 

283. Penalty for non-compliance of  Labour Court’s order under section-33: Whoever refuses or fails to 
comply, with an order passed by the Labour Court under section -33 shall be punishable with simple imprisonment 
for a term which may extend to three months, or with fine which may extend to five thousand Taka, or with both. 

284. Penalty for employment of  child and adolescent: Whoever employs any child or adolescent or permits any 
child or adolescent to work in contravention of  any provision of  this Act; shall be punishable with fine which may 
extend to five thousand Taka. 

285. Penalty for making agreement in respect of  a child in contravention of  section -35: Whoever, being the 
parent or guardian of  a child, makes an agreement in respect of  such child in contravention of  section 35, shall be 
punishable with fine which may extend to one thousand Taka. 

Convention on the Rights of  the Child (CRC) 

Article 18.2-For the purpose of  guaranteeing and promoting the rights set forth in the present Convention, States 
Parties shall render appropriate assistance to parents and legal quardians in the performance of  their child-rearing 
responsibilities and shall ensure the development of  instructions, facilities and services for the care of  children. 

3. States Parties shall take all appropriate measures to ensure that children of  working parents have the right to 
benefit from child-care services and facilities for which they are eligible. 

Article 27.1.- States Parties recognize the right of  every child to a standard of  living adequate for the child’s 
physical, mental, spiritual, moral and social development. 

2. The parent(s) or others responsible for the child have the primary responsibility to secure, within their abilities 
and financial capacities, the conditions of  living necessary for the child’s development. 

3. States Parties, in accordance with national conditions and within their means, shall take appropriate measures to 
assist parents and other responsible for the child to implement this right and shall in case of  need provide material 
assistance and support programmes, particularly with regard to nutrition, clothing and housing. 

Article 28.1.- States Parties recognize the right of  the child to education, and with a view to achieving this right 
progressively and on the basis of  equal opportunity, they shall, in particular. 

(a) Make primary education compulsory and available free to all; 
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(b) Encourage the development of  different forms of  secondary education, including general and vocational 
education, make them available and accessible to every child, and take appropriate measures such as the 
introduction of  free education and offering financial assistance in case of  need; 

(c) Make higher education accessible to all on the basis of  capacity by every appropriate means; 

(d) Make educational and vocational information and guidance available and accessible to all children; 

(e) Take measures to encourage regular attendance at schools and the reduction of  drop-our rates. 

3. States Parties shall promote and encourage international cooperation in matters relating to education, in           
particular with a view to contributing to the elimination of  ignorance and illiteracy throughout the world and 
facilitating access to scientific and technical knowledge and modern teaching methods. In this regard, particular 
account shall be taken of  the needs of  developing countries. 

Article 31.1-States Parties recognize the right of  the child to rest and leisure, to engage in play and recreational 
activities appropriate to the age of  the child and to participate freely in cultural life and the arts. 

2. States Parties shall respect and promote the right of  the child to participate fully in cultural and artistic life and 
shall encourage the provision of  appropriate and equal opportunities for cultural, artistic, recreational and leisure 
activity. 

Article 32 

1. States Parties recognise the right of  the child to be protected from economic exploitation and from performing 
any work that is likely to be hazardous or to interfere with the child’s education, or to be harmful to the child’s 
health or physical, mental, spiritual, moral or social development. 

2. States Parties shall take legislative, administrative, social and educational measures to ensure the implementation 
of  the present article. 

To this end, and having regard to the relevant provisions of  other international instruments, States Parties shall in 
particular; 

(a) Provide for a minimum age or minimum ages for admission to employment; 

(b) Provide for appropriate regulation of  the hours and conditions of  employment; 

(c) Provide for appropriate penalties or other sanctions to ensure the effective enforcement of  the present article. 

Article 36.-State Parties shall protect the child against all other forms of  exploitation prejudicial to any aspects of  
the child’s welfare. 

ILO Convention C182 Worst Forms of  Child Labour Convention, 1999. 

Article 1 

Each Member which ratifies this Convention shall take immediate and effective measures to secure the prohibition 
and elimination of  the worst forms of  child labour as a matter of  urgency. 

Article 3 

For the purposes of  this Convention, the term the worst forms of  child labour comprises: 

(a) all forms of  slavery or practices similar to slavery, such as the sale and trafficking of  children, debt bondage and 
serfdom and forced or compulsory labour, including forced or compulsory recruitment of  children for use in 
armed conflict; 

(b) the use, procuring or offering of  a child for prostitution, for the production of  pornography or for                  
pornographic performances; 

(c) the use, procuring or offering of  a child for illicit activities, in particular for the production and trafficking of  
drugs as defined in the relevant international treaties; 

(d) work which, by its nature or the circumstances in which it is carried out, is likely to harm the health, safety or 
morals of  children. 
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Article 7 

1. Each Member shall take all necessary measures to ensure the effective implementation and enforcement of  the 
provisions giving effect to this Convention including the provision and application of  penal sanctions or, as    
appropriate, other sanctions. 

2. Each Member shall, taking into account the importance of  education in eliminating child labour, take effective 
and time-bound measures to: 

(a) prevent the engagement of  children in the worst forms of  child labour; 

(b) provide the necessary and appropriate direct assistance for the removal of  children from the worst forms of  
child labour and for their rehabilitation and social integration; 

(c) ensure access to free basic education, and, wherever possible and appropriate, vocational training, for all children 
removed from the worst forms of  child labour; 

(d) identify and reach out to children at special risk; and 

(e) take account of  the special situation of  girls. 

3. Each Member shall designate the competent authority responsible for the implementation of  the provisions 
giving effect to this Convention. 

It is by now well established that the provisions of  international instruments, of  which Bangladesh is a signatory 
are to be implemented in our domestic laws. There is an obligation, which we should not ignore, as was held in 
Hussain Mohammad Ershad vs Bangladesh & others, 21 BLD (AD) 69 and State v. Metropolitan 
Police Commissioner, 60 DLR 660 

Lack of  Education: 

The lack of  education could be termed as the most obvious catalyst in the unending poverty cycle. In Bangladesh 
much improvement has been made in an attempt to achieving the Millennium Development Goal on increasing 
school attendance. In part-fulfilment of  the mandate of  Article 17 of  the Constitution, the Government enacted 
the Compulsory Primary Education Act (CPA) in 1990, which provided for free, universal and compulsory primary 
education to all children. The whole country was brought under CPA programme in 1993. In addition there is free 
education for girls up to grade eight; free books for all children at primary level and scholarship for girls reading in 
rural secondary schools including financial incentives to the schools themselves; there is a Food for Education 
(FFE) Programme that provides food ration to about 20 percent of  poor primary school children in rural areas, the 
project was replaced by Primary Education Stipend Programme (PESP), popularly known as Upabritti, in July 2002. 
The main aim of  PESP was to target 40 percent children enrolled in schools from the poor families, throughout 
rural Bangladesh [information taken from the Bangladesh Report] 

However, the question arises as to whether the compulsory free education is either “free” or “compulsory”. In 
reality is the education accessible? The Report goes on to say: 

“Contrary to the belief  that primary education is free in Bangladesh as projected by the government, the Education Watch report 
2001, indicates per student expenditure for nine months was BD Tk. 736 (US$ 12) for primary level.”  

Thus, realistically the poverty-stricken parents could not afford to send their children to school due to other 
ancillary costs, such as school uniform, stationary and, sometimes travel costs. Moreover, it makes economic sense 
to send a child to earn whatever little he can rather than spend money on schooling for which the return is 
uncertain. 

What was most alarming in the report was the age composition of  children engaged in labour: 

According to the BBS, 2002-03 census, about 360,000 working children were in 5-9 age groups, while 4.63 million 
children were in 10-14 age group and the rest 2.91 million children were in 15-17 age group. 

Thus, apparently significant numbers of  boys and girls child workers are even below 10 years of  age when they 
ought to be enjoying their childhood and all that goes with it, including education, love and affection from the 
family and a carefree atmosphere in which to develop mentally, psychologically, spiritually and intellectually. But this 
is denied, especially when children are sent, for example, to work as domestic labour hundreds of  miles away from 
their loved ones or into bonded labour in the fishing industry, literally out to sea, not to return until the bond-debt 
is worked off. The psychological trauma caused by such separation is beyond imagination. 
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There have been efforts by the government to increase the numbers of  school-going children, particularly by 
introducing various incentives for girls. However, the report states as follows: 

“In spite of  tremendous efforts by government, United Nations and other international agencies and NGOs for universalizing 
primary and elementary education and removing children from work through education and other rehabilitative interventions, 
the results suggests that limited success was achieved as magnitude of  child population did not decrease substantially. The results 
depicts that only education interventions without integrating poverty alleviation programmes in the policy have not yielded the 
desired results of  reducing child labour.” 

It appears, therefore, that the education system has to be made more attractive for the poorest citizens, at least by 
providing a level of  income for the family which will not require the children to go to work. 

The Report mentions the children engaged in hazardous work in welding, which takes place in Dhaka city. It is no 
secret that there are huge numbers of  children engaged in hazardous work under our very noses, where they are 
working in metal workshops, handling acid and other dangerous chemicals. The ILO has engaged some NGOs to 
alleviate the conditions of  some working children in old Dhaka through the Ahsania Mission. Children between the 
ages of  8 to 16 years are taken away from the workplace with the consent of  the employers and are given an          
opportunity to attend elementary classes. Some are given vocational training. But such activities are piecemeal and 
sporadic. As we understand, some other NGOs have similar small-scale projects offering such teaching/training 
facilities. But the activities of  the NGOs and International NGOs (INGOs), such as UNICEF, Save the Children, 
ILO etc. are not cohesive and planned. Each organisation appears to be working in their own way and thankful for 
the little benefits they are able to achieve. On the other hand, if  there was concerted effort, organised and 
monitored by one central body, perhaps better results might be achieved. 

It is interesting to note the findings of  the Report with regard to working children, wherein children are also stated 
to be engaged in hazardous occupations (15.31% for children aged 5-17 years and 11.20 % for children aged 5-14 
years). Some are also said to be victims of  commercial sexual exploitation work. It is accepted by the reports that 
“each work situation has deep-rooted consequences on their human rights, healthcare and future economic         
production processes.” The Report goes on to say that “the Government of  Bangladesh has ratified four ILO 
conventions including the ILO Convention No. 182, (concerning the worst forms of  child labour). The record of  
prosecution and conviction of  cases related to circumventing the child labour laws are very rare or even 
non-existent. Thus the government seems to be ineffective to book the offenders of  the child labour laws.” This 
indeed is a damning statement of  the government’s lack of  initiative to grasp the issue and the far reaching          
consequences of  its inactivity upon the future of  the nation. It must not be forgotten that today’s children will be 
tomorrow’s full-grown adults and those working children will undoubtedly form the disadvantaged millions, who 
will be a burden on the economy rather than an asset. 

It appears to us that any efforts to minimise the root cause of  poverty in any substantial way are hampered by the 
failure to target the root causes, including the lack of  proper education facilities. The lack of  education of  the 
parents creates the situation where the parents engage their children in hazardous work in the belief  that the 
immediate gains from their labour is more than what they would achieve if  the children were to attend school. The 
children thus grow up to be uneducated like their parents, and the vicious circle of  illiteracy and poverty goes on. 

There is a direct co-relation between children who are working and children who are not in education. By definition 
those children who spend their time working during the day cannot attend the schools, or at least cannot avail 
formal education. This makes the provision of  compulsory education in our country for children between the ages 
of  5 to 10 quite illusory. We note that primary education was made compulsory by Compulsory Primary Education 
Act, 1990, which came into effect in 1993. Under this Act free education was provided and books were provided 
free to the government and registered non-government primary schools, and since 1997 non-formal schools were 
also getting free books. From 2004 books were available for all schools, including those set up by NGOs, i.e. 
non-formal schools. But the fact remains that those are not the only costs involved in sending a child to school. 
There are other costs, including costs for uniform, where necessary, stationary, transport costs; and the most  
important of  all is the fact that parents expect their children to be earning for the family’s upkeep, which they would 
not do, if  they were sent to school. Hence the provision of  free compulsory primary education is of  no real benefit 
to the real poor. It transpires that in practical terms the household investment for a child attending school would 
be more than the State investment in providing free primary education. 
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In the year, 2002 stipend was provided for children below the poverty line, 100/- taka per month for one child and 
125/- taka for two children. But even that is not sufficient to cover the financial requirements of  the family. 

At the level of  secondary education there is a stipend programme for female students which was put in place by a 
circular in 1982 for girls attending from Class-VI to X. Fees are paid directly to the school and stipend ranging from 
taka 25/- per month in Class VI to taka 60/- per month in Class X are provided, but no stationary or books are 
provided free of  cost. There has been some improvement made in the year 2010 when we find that all schools will 
receive free books up to Class X. In our view this is still not sufficient to entice children of  the poor families to 
attend school, particularly in view of  the fact that there is still a huge investment involved in buying uniform for the 
children as well as costs for stationary and transport, and more importantly, for private tuition which has become 
an universal necessity. We note the apparent discrimination between boys and girls attending the school in Class VI 
to X, where boys do not receive free school education. 

The current initiative to make school compulsory up to Class VIII is laudable. However, for compulsory education 
to be a reality and effective for those to whom it matters most, there must be other financial benefits, sufficient to 
entice the student population to attend school and also to continue attending school. Good quality teaching in the 
schools must also be ensured. Absenteeism on the part of  the teachers is rampant. Rather than being committed to 
teaching the students during school hours, it is more lucrative for them to teach the same students privately for a 
fee. The want of  the teachers must also be satiated to prevent their engaging in other activities in order apparently 
to supplement their income. So, effective measures must be put in place to ensure that children, who do attend 
school, are given adequate stipend provided by the State, which will be sufficient incentive for their parents to send 
them to school and for the children also to attend regularly and have a meaningful education which will be a benefit 
to them in their future lives. 

Child Labour and Health 

It does not take much forensic research to establish the detrimental effect of  child labour on the health of  children. 
It goes without saying that any amount of  labour or exertion in exhaustive physical work on the part of  child is 
detrimental to his psychological, mental and physical development. In particular, the impact is serious on those 
children, who are engaged in hazardous occupations, including in the bidi factories, carpet industries and the 
handlooms, where they ingest tobacco dust and cotton and other dust; as a result of  which the longevity and quality 
of  their lives is reduced. Those children who handle chemical substances in the tanneries and printing and dyeing 
industries suffer physically. Those who work long distances away from their loved ones, as in the fishing industry 
and domestic services suffer mentally and psychologically due to the pangs of  separation, long hours of  work, not 
to mention the physical abuse which they endure without anyone to give them support. Studies have shown that 
long hours of  work, restricted interaction with family and friends, fear, and anxiety can have far-reaching negative 
effects on a child’s moral and emotional development. The worst aspect of  the suffering of  these children is the 
fact that there is no record of  their engaging in hazardous activities and abusive and sometimes violent work places. 
Steps must be taken to ensure that children engaged in harmful work must be registered as such and their 
movements must be monitored, making sure that all facilities such as education, rest and leisure are ensured. A 
system of  registration and monitoring of  domestic child workers, for example would deter the employers from 
physically and sexually abusing them. Newspaper reports indicate the extent of  the problems faced by the domestic 
child workers, including instances where they have committed suicide or were murdered. 

In 2009 a study was carried out by Bangladesh Development Research Center (BDRC) in Sylhet city, published 
under the title, “Physical and Psychological Implications of  Risky Child Labor: A Study in Sylhet City, Bangladesh”. 
The study maintains that working from an early age impedes the children’s physical growth and intellectual and 
psychological development, which then also has negative effects on their long-term health and earning potential. 
For the wellbeing of  the children community there has to be a realisation of  the factors by the wider community. 
These are matters which can only be addressed by the conscious citizens: parents, employers and other                  
professionals and organizations, who deal with children. Until and unless the nation realises that the children are 
the future of  this nation, there will not be any improvement in the situation for our children.

From the beginning of  time the human race, just as any other living thing, has been driven by the urge to survive. 
That driving force will continue till the last day. What concerns us is the quality of  our existence and that of  our 
fellow men; in particular, we are concerned with the wellbeing of  the children of  this nation who will become    
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by an independent body concentrating all the resources in a concerted manner and targeting the funds and efforts 
in a comprehensively planned way. The INGOs have vast experience of  good practices in other countries, which 
should be utilised. For example, UNICEF has a programme in Malawi for financing and monitoring what may be 
termed as “food for education”. It is reported that the programme has been successful in uplifting the standard of  
education for poor children and accomplished a lower drop-out figure. Efforts by Save The Children Sweden and 
Denmark with the help of  local NGOs in Mymensingh have assisted in reducing the number of  children sent from 
that district to the capital as domestic workers. The project is also encouraging education from a pre-school age, 
which in turn helps to reduce child labour. What is required is targeting areas where poverty is widespread, for 
example Monga and disaster prone areas of  the country. 

In view our above discussion, we would wish to make the following observations, recommendations and directions:

1. We are appalled by the revelation that in this day and age there is bonded labour (c¡ce) or servitude practised in 
the coastal fishing areas of  the country and young children are the victims. We have no hesitation in directing the 
Ministry of  Labour to take all necessary steps to put an end to such practice immediately and with the help of  
the law enforcing agencies to bring the perpetrators of  such practice to justice. At the same time there must be a 
concerted effort on the part of  the relevant Ministries and government departments to ensure full time education 
and necessary financial assistance to the parents/guardians of  these children to enable them to desist from such 
illegal and harmful practices and to encourage them to educate their children. 

2. In the light of  our observations in the body of  this judgement, we are of  the view that the Ministry of  Education 
must take the initiative to ensure that compulsory education provided by statute enacted under the mandate of  
Article 17 of  the Constitution for all the children of  Bangladesh becomes a realistic concept and not just 
lip-service. To that end steps must be taken to ensure that children can attend school without jeopardising the 
family’s food security. In other words, there must be financial provision for the family such that the child’s            
attendance at school should not result in the reduction of  the family’s income earning capacity. To put it more 
plainly, the head of  the family must be given the equivalent amount of  benefit (cash or kind), which the child 
would have earned if  he was not compelled to attend school. Moreover, to ensure continuity of  attendance, 
provisions must be made for necessary uniform and stationary for the child’s use as well as any other costs that 
she or he may incur in the course of  attending a school. In addition, a hot and nutritious meal provided for the 
child would be an added attraction for him or her as well as for the family and would ensure attendance     
throughout the day. Of  course, such financial and other benefits would have to be closely monitored to ensure 
that attendance in the school is not a mere paper transaction, giving benefit only to the unscrupulous teachers and 
other officials. 

3. The Ministry of  Education must also ensure quality education for the children by providing good quality teachers 
who are dedicated and committed to providing curricular and extracurricular activities within the school premises 
for all-round development of  the children, gearing them up for a meaningful and productive future. The teachers’ 
wants must also be properly catered for to ensure their unfaltering and missionary-like dedication and              
commitment. 

4. It appears to us that children share all their facilities with others and end up deprived of  due benefits. We would 
suggest that a separate Ministry or Department be set up to cater for the needs of  the children of  this country. 
In addition, we strongly recommend setting up of  an independent constitutional body to oversee the workings 
of  all the agencies and government machinery engaged in serving the needs of  the children community. 

5. In the light of  the matters raised by the instant writ petition, Respondent No.1 is hereby directed to ensure that 
all employers, particularly those engaging children as labourers, abide by the law and do not engage those under 
the legal age stipulated by statute, and provide all necessary facilities and equipment to ensure a healthy working   
atmosphere in their establishments for those who may be lawfully engaged in remunerated work. Needless to say 
prompt action must be taken against those who violate the provisions of  law thereby creating unhygienic, 
cramped and unhealthy workplaces.  

7. Bearing in mind the inherent health hazards of  the tobacco industry, the manufacturers must be compelled to 
provide adequate medical facilities and medical insurance for all employees. 

8. In view of  the inherent dangers to the health of  children within the home, including the unborn and newborn 
and those who may be forced by their parents to join in the family “avocation” of  “bidi” rolling, respondent No.1
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is hereby directed to take immediate steps to phase out within a period of  one year further “home bidi rolling” 
by directing the “bidi” factory owners not to allow working from home. 

9. Respondent No.2 is directed to ensure that all factories and manufacturing establishments abide by the law in 
respect of  maintaining a safe, healthy and hazard free working condition in accordance with the provisions of  the 
Labour Act. 

10. The existing sanctions provided by the law against the manufacturers are patently inadequate. We, therefore, 
direct respondent No.1 to take steps to ensure amendment of  the law to include adequately deterrent punishment 
so that the perpetrators will heed the need to conform to the legal requirements. Steps must also be taken to make 
the prosecution effective. 

11. The law must also be amended to set a reasonable remuneration to the workers engaged in the “bidi” factories. 

12. The government must take all necessary steps to gear up capacity building of  the families by providing 
necessary financial assistance with a view to poverty eradication.  

Finally, we are heartened to see that there is a National Child Labour Elimination Policy, 2010, which was not 
alluded to by the respondents. This paper came into being in March of  this year and provides very many beneficial 
provisions and is geared towards elimination of  child labour. However, we note that the policy does not advert to 
any steps to be taken to identify the types of  work in which children are engaged. We feel that in order to eliminate 
child labour it is absolutely essential to identify where the children are engaged in hazardous child labour and then 
to target such places and institutions so that the children may be warded away from there while providing them with 
alternative solutions. We can only hope that the provisions of  this Policy will materialize as is the mandate of  Article 
17 of  the Constitution. 

We may point out that in the Mehta case, cited above, their lordships suggested that the Rs.20,000 which any 
employer is liable to pay for the violation of  the law may be put in a fund to be known as Child Labour 
Rehabilitation-cum-Welfare Fund, created for any district or area, and the fund so generated shall form a corpus 
whose income would be used for the child concerned. Their lordships further suggested that the State should see 
that an adult member of  the family, whose child is in employment in a factory or a mine or in other hazardous work, 
gets a job anywhere, in lieu of  the child. They went on to say that in those cases where it would not be possible to 
provide such a job, the appropriate Government would, as its contribution/grant, deposit in the aforesaid Fund a 
sum of  Rs.5000 for each child employed in a factory or mine or in any other hazardous employment. In                
consideration of  the job for the adult member of  the family or the payment of  an alternative income, the child 
would be required not to work. What we have suggested is that those of  our children who are compelled to work 
due to food insecurity and poverty should be provided a free meal and all necessary expenses for attending school 
as well as an income to be paid to the parents equivalent to the income likely to be earned by the child had s/he not 
attended school. In all ernest we suggest that those parents who, due to their financial condition, are compelled to 
send their children to work must be targeted, identified and assisted as mandated by the Constitution and the CRC. 
The funds provided by the INGOs and NGOs may be channelled and utilised for this purpose in a concerted and 
cohesive manner under strict supervision and monitoring, as suggested above. 

With the above findings and directions, the Rule is made absolute, without, any order as to costs. 

Let a copy of  this judgement be communicated to the Office of  the Prime Minister’s Secretariat, the Ministry of  
Labour and Manpower, the Ministry of  Education, the Ministry of  Law, Justice and Parliamentary Affairs, the 
Ministry of  Women and Children Affairs, the Ministry of  Social Welfare, at once. Let a copy be sent also to the 
Country Directors of  UNICEF, Save the Children UK, Save the Children Sweden and Denmark, Save the Children 
Australia and the ILO. 

Obaidul Hassan,J. 

I agree. 

I s m a i l
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Md. Imman Ali, J.

Children are the ‘apples of  their parents’ eyes’. All over the world, childless parents crave for them and the lucky 
ones who have children dote over them and yet it seems there comes a time when the parents impose all sorts of  
punishment upon their children either directly or indirectly, as will be apparent from the cases which have been 
brought to our notice in this petition. It is stated that young children have been subjected to ‘corporal punishment’ 
by educational institutions, which in some cases appear to be quite horrendous acts of  violence administered in the 
name of  discipline. It appears that towards the beginning of  2010 there was a spate of  newspaper reports            
concerning numerous cases of  corporal punishment being meted out to children in various educational institutions, 
including Madrashas, Primary Schools and High Schools, and the children upon whom the corporal punishment 
had been inflicted were both boys and girls of  various ages, as young as six years up to 13/14 year olds.

An application under article 102 of  the Constitution was filed by Bangladesh Legal Aid and Services Trust (BLAST) 
and Ain o Salish Kendro (ASK), as a public interest litigation, impugning actions such as caning, beating and 
chaining of  children, both boys and girls, studying in governmental and nongovernmental primary and secondary 
educational institutions, including madrashas, in particular those reported in a series of  reports published in 
national newspapers during 2010. Also impugned is the failure of  the respondents to comply with their statutory 
and constitutional duties to investigate allegations of  corporal punishment of  children in educational institutions, 
involving cruel, humiliating and degrading punishments and to prosecute and punish those found responsible and 
also provide redress to those affected. Both the petitioners have a long established track record in undertaking 
public interest litigation for securing the rights of  the most marginalised and discriminated persons of  the          
community. Rule Nisi was issued on 18.07.2010 in the following terms:

Let a Rule Nisi be issued calling upon the respondents to show cause as to why;

i) the impugned actions being the alleged incidents of  corporal punishment of  children perpetrated by respondents 
No.31 to 43, as set out in Annexure-A series and the failure of  the respondents No.1 to 16 to comply with their 
statutory and constitutional duties to take effective measures to prevent the imposition of  corporal punishment 
of  children in educational institutions including by the framing of  necessary laws/guidelines, or to investigate 
such allegations, or to prosecute and punish those found responsible, should not be declared to be without lawful 
authority or of  no legal effect and/or unconstitutional being in violation of  the fundamental rights guaranteed 
under Articles 27,31,32 and 35(5) of  the Constitution respectively, and as to why

ii) the respondents No.1 to 16 should not be directed to take immediate action to investigate the incidents detailed 
in Annexure-A series and to take appropriate actions against those responsible;

iii) the respondents No.1 to 16 should not be directed to take appropriate measures to

a) provide a report to this Court on whether the instances of  infliction of  corporal punishment has been duly 
investigated and whether any action has been taken against the responsible persons;

b) provide training for all teachers through the Primary Teachers Training Institute on safe, effective,                
proportionate and humane means to discipline children;

c) to disseminate information through Bangladesh Television and Bangladesh Betar on corporal punishment as 
a crime;

d) to conduct regular inspection and monitoring of  all educational institutions in particular with respect to the 
occurrence of  any incidents of  corporal punishment of  children.

Pending hearing of  the Rule, the respondents No.1 to 16, being high government officials of  the Ministry of  
Education and other related Ministries and Education Boards, were directed to submit a report to this Court with 
regard to the measures taken by them to investigate, prosecute and punish those involved in the incidents of         
corporal punishment of  children in governmental and non-governmental educational institutions, in particular 
those detailed in the annexures to the writ petition. The respondent No.1, Secretary, Ministry of  Education was 
directed to immediately issue a circular to all to refrain from imposing any corporal punishment on any child in any 
educational institution.
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A circular was issued by respondent No.1 on 09.08.2010 prohibiting all corporal punishment upon pupils in all 
educational institutions stating further that imposition of  corporal punishment would be treated as misconduct. 
The circular directed the District Education Officer and Upazila Secondary Education Officer to take effective 
steps to eliminate corporal punishment and also to take appropriate action against the perpetrators of  corporal 
punishment under the Penal Code, 1960, Children Act, 1974 and, where appropriate, to initiate departmental 
proceedings against them. The heads of  educational institutions were directed to take necessary steps to eliminate 
corporal punishment in their respective educational institutions. The Managing Committee of  the schools were 
directed to identify the teachers who mete out corporal punishment and to take punitive action against them. The 
circular further directed the Inspectors under the Offices, Departments and Education Boards under the Ministry 
of  Education to monitor imposition of  corporal punishment when inspecting the educational institutions and to 
submit a report with regard to it.

By an affidavit dated 18.08.2010 respondent No.1 supplied to this Court a copy of  the aforementioned circular and 
also a direction upon the Director General (DG) of  Secondary and Higher Education Directorate to inquire into 
the cases mentioned in the Rule and to report on an urgent basis. Also produced was a notice of  a meeting to be 
held on 29.08.2010 with the view to drafting guidelines with regard to prevention of  corporal punishment. On that 
very date, i.e. 18.08.2010, another newspaper item was brought to our notice with regard to a female student of  
Class-V being mercilessly beaten for laughing at another girl who had dropped her bag. This occurrence took place 
in a school in Demra, Dhaka not far from these Court premises. On the same day this Court passed an order 
directing the respondents No.1 to 7 to initiate immediate action to investigate the incident which had been brought 
to our notice on that date.

By an affidavit dated 05.09.2010, respondent No.1 annexed a copy of  the minutes of  the inter-ministerial meeting 
held on 29.08.2010 wherein a committee was formed to formulate a training manual for teachers with the view to 
preventing corporal punishment. It was also resolved to formulate a draft guideline with the view to prohibiting 
corporal punishment upon students in educational institutions. It was also decided that the Primary and Mass 
Education Ministry should also issue a circular in a similar manner to the one issued by the Ministry of  Education. 
It was also decided to produce mass publicity through the different media, namely Radio, Television, private TV 
Channels and the daily newspapers with regard to the prohibition of  corporal punishment. In addition, UNICEF 
would be requested to produce leaflets and posters in this regard. 

On 05.09.2010 the petitioner filed a supplementary affidavit with narration of  inquires which were taken on board 
by the petitioners themselves with regard to the incidents mentioned in the writ petition. On the same date this 
Court issued another direction upon respondents No.1 and 7 to investigate the matters raised in the earlier order 
dated 18.08.2010 and to submit a report.

On 27.09.2010 the respondents No.1 filed another affidavit in compliance stating that a departmental proceeding 
was started against the teacher concerned and that he had been arrested as a result of  a case having been filed with 
the police and that investigations were ongoing. Respondent No.16 filed an affidavit in compliance dated 
26.09.2010 annexing a letter of  the Bangladesh Madrasha Education Board dated 23.09.2010 addressed to the 
Chairmen of  the respective Madrashas, who are respondents in this case directing them to take steps in the light of  
the Rule issued in this petition and to inform the Registrar of  the Madrasha Education Board accordingly and to 
take action against the teachers in accordance with the Affiliated Non-government Madrasha Teachers Terms and 
Conditions of  Service Regulations, 1979. This respondent further annexed a copy of  the letter dated 05.10.2010 
from the Chairman of  the Bangladesh Madrasha Education Board directing inquires to be taken in the light of  the 
allegations made in the writ petition.

On 26.09.2010 the petitioner filed a supplementary affidavit reporting yet another incident of  corporal punishment 
which had taken place on 26.09.2010 in a school in Dhanmondi, Dhaka where a student of  Class-IX was struck 
with a sandal in front of  the class by the teacher, who was also Chairman of  the School Committee, for not being 
able to do his Maths.
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On 28.09.2010 the petitioners brought to our notice another incident of  corporal punishment which took place on 
27.09.2010 in one of  the most renowned schools of  Dhaka namely, Motijheel Ideal School. On the same date this 
Court passed an order directing the respondents No.1 to 4 to make inquiries into the allegation reported in the 
newspaper on 27.09.2010 and to intimate the findings to this Court within two weeks. This Court also suggested 
that this type of  activity should be checked by the School Inspectors, and in particular, unannounced visits should 
be made randomly to all schools. It was suggested that the aim of  the school inspection should not only be to 
oversee the educational achievement of  the school, but also to ensure a proper, healthy conducive educational 
atmosphere in all schools.

On 25.10.2010 respondent No.1 submitted a supplementary affidavit in compliance annexing the draft guidelines 
on corporal punishment which was aimed at all educational institutions within the country giving details of  what 
type of  disciplinary action may be taken against the students and what action may not be taken against those 
students. We note that the guidelines do not specify whether any action is to be taken for indiscipline in the schools 
and what form those disciplinary actions should take. We note that paragraph-6 of  the guidelines advocates taking 
action against the delinquent teacher under the Government Servants Conduct Rules, 1979 and Government 
Servants (Discipline and Appeal) Rules, 1985 and those who do not fall within those two laws may be prosecuted 
under the Children Act, 1974, Penal Code, Nari-o-Shishu Nirjatan Daman Ain, 2000. However, we fail to see how 
any incident of  corporal punishment inflicted upon a student in any educational institution attracts the provision 
of  the Nari-o-Shishu Nirjatan Daman Ain, 2000. Respondent No.1 further produced the inquiry reports in respect 
of  some of  the incidents which were highlighted in the writ petition.

On 08.11.2010 the respondent No.16 filed an affidavit giving details of  some action which has been taken in 
particular cases upon inquiry by the relevant officer.

On 09.11.2010 the respondent No.1 filed a further affidavit in compliance annexing the reports relating to some of  
the incidents of  corporal punishment in the schools as mentioned in the writ petition. In addition a copy entitled 
“¢nr¡ fË¢aù¡®e R¡œ-R¡œ£®cl n¡l£¢lL J j¡e¢pL n¡¢Ù¹ fËc¡e ¢e¢oÜLlZ e£¢aj¡m¡, 2010” was annexed. This appears to be a more 
recent draft and was dated by the signatories on 31.10.2010. We received further affidavits in compliance by the 
respondents in relation to the various inquiries and investigations held in respect of  the incidents, which have been 
kept with the record. We had the opportunity to hear from Mr. Md. Saiful Isalm, who is an Assistant Director (Law) 
of  the Directorate of  Secondary and Higher Education, who in the past had been a School Inspector under the 
Barisal Education Board. He very kindly gave us some important details about the set up of  the various Ministries, 
Directorates and Boards concerned, giving details of  various regional and local offices of  the Ministries, namely 
Ministry of  Education, which deals with Secondary, Higher Secondary and Higher Education; which has a            
Directorate of  Secondary and Higher Education having under its control nine regional offices with 64 District 
Education Officers in 64 Districts and Upazila Secondary Education Officers in every Upazila. He then detailed the 
hierarchy within the Ministry of  Primary and Mass Education which has a Directorate of  Primary Education with 
six Deputy Directors in the six Divisions and there are 64 District Primary Education Officers (DPEO) and 
Assistant Thana Education Officer (ATEO) in every Upazila. He told us that the ATEOs act as Inspectors. Then 
he gave us details regarding the Education Boards, which are autonomous bodies under the control of  the Ministry 
of  Education. There are nine Boards, of  which three are in Dhaka, which deal with the examinations and curricula, 
namely for Secondary School Certificate (SSC), Higher Secondary Certificate (HSC) and now Junior School  
Certificate (JSC). He also told us that there is a College Inspector Section and School Inspector Section. The School 
Inspector Section having School Inspectors, Deputy School Inspectors and Assistant School Inspectors, who deal 
mainly with recognition of  schools and whether or not they are to be given approval and also deal with academic 
standards. The Inspectors report to the Board, which then forwards the report to the Ministry. He then told us that 
the Madrasha Education Board is based in Dhaka and deals with Madrasha students from the equivalent of  Class-V 
and above and has 9 regional offices. In addition there is the Ebtedayee Section which deals with students in classes 
equivalent to Class-I to IV. Finally, he told us that the service conditions of  the teachers in the Secondary, Higher 
Secondary and Higher Education is covered by the regulations framed under the Intermediate and Secondary 
Education Ordinance 1961 and the service conditions of  the teachers in the Primary Schools are regulated by the 
Government Service Rules and there are no separate laws or regulations in respect of  Primary Schools.
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Ms. Sara Hossain, learned advocate appearing on behalf  of  the petitioners, at the very outset, points out that there 
is no law that allows corporal punishment, but undoubtedly it is widely imposed in schools and madrashas across 
the country and there is systematic failure of  the State to take action to investigate serious allegations of  corporal 
punishment in primary and secondary educational institutions and madrashas. She submits that although, as a result 
of  the Rule issued by this court, guidelines have been formulated in draft on more than one occasion, they are yet 
to be adopted. She further points out that in the writ petition ten Education Boards have been made parties and yet 
only two responded to the Rule, and respondents No.5 and 6, who are relevant for the purposes of  ascertaining 
details about the investigation, did not respond to the writ petition. She points out that although there are           
regulations relating to the Secondary and Higher Educational institutions in respect of  discipline of  the teachers, 
as contained in the Intermediate and Secondary Education Ordinance 1961 (the 1961 Ordinance) and the            
Madrasha Education Ordinance 1978 (the 1978 Ordinance), there is no provision within either ordinance with 
regard to discipline of  students. Regulations framed in 1966 under section 39 (2) of  the 1961 Ordinance provide 
for disciplinary action against the students of  Secondary Schools, Intermediate Colleges and Intermediate Section 
of  Degree Colleges. The Regulations provide that the initiative in taking disciplinary action and the award of  
punishment upon an individual student will remain with the Head of  the Institution. But if  mass punishment is 
considered necessary, the matter must be reported to the Chairman of  the Board and his orders awaited. The forms 
of  punishment prescribed include imposition of  work set as punishment, detention, including extra drill, fines, 
suspension, expulsion and other punishment. The Regulations further provide that the punishment must never be 
in any way cruel; a punishment which will occupy a pupil in the open air will be more beneficial than a punishment 
which confines him in a classroom; when possible, the punishment should take the form of  some useful                 
occupation. Most importantly, it is provided that before a teacher turns to punishment he will naturally commence 
with remonstrance and reasoning and will show his disapproval. 

She submits that there is a separate ordinance for private schools published in year 1962, but there is no regulation 
regarding discipline within the school and, more importantly, there is no reregulation dealing with the discipline 
within the Primary Schools. Ms Hussain submits that many of  the misdoings, for which children are subjected to 
corporal punishment, are not offences recognised by any law. The cases highlighted in the petition show that 
punishment has been meted out for not doing homework, failing to bring crayons to school, not saying prayers, 
having long hair etc. She submits that in fact the punishments which are meted out in the name of  discipline or 
control often themselves constitute criminal offences under the Penal Code, 1860, the Children Act, 1974 as well 
as the Nari-o-Shishu Nirjatan Daman Ain, 2000. 

With regard to the guidelines issued by the Ministry of  Education, the learned advocate expresses her appreciation 
that the Ministry has taken prompt and firm action upon the Rule being issued by this Court in issuing a circular 
and subsequently drafting guidelines, but she points out that there is no mechanism in place to ensure that the 
guidelines are brought to the notice of  each and every school and educational institution. She submits that the 
regulations, which were framed under section 39 of  the 1961 Ordinance, could be amended in order to add a 
provision enabling the guidelines to be sent to each and every school and other educational institutions for            
immediate implementation.

The learned advocate points out that the concept of  corporal punishment, and it being not permissible, is not 
apparent in the Ordinance 1961, but the regulations issued under section 39(2) of  the East Pakistan Intermediate 
and Secondary Education Ordinance 1961 do contain certain provisions relating to indiscipline and misconduct of  
students and also provide for disciplinary action against students. She points out that evidently even in 1961 there 
was no provision for imposing corporal punishment on students, and, more importantly, she points out that the 
punishments detailed in the Regulations were to be used as a last resort; remonstrance being the primary form of  
punishment.

The learned advocate points out that it is commonly bandied out that the schools in Bangladesh impose corporal 
punishment which is provided by regulations, whereas the existing regulations do not indicate that corporal        
punishment may be imposed on children. She submits that this conception has permeated through to the           
committee of  CRC and the misconception perhaps has arisen as a misinterpretation of  section 89 of  the Penal 
Code. However, she submits that section 89 of  the Penal Code, as will be apparent from the explanation and 
illustration to that section, relates to doing some act particularly of  medicare upon a child and it is purely a defence 
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for those who give medicare to children and is in no way indicative of  consent to impose corporal punishment 
upon children. The learned advocate submits that there are various departments under the Ministries both of  
Secondary and Higher Secondary Education as well as the Primary and Mass Education Ministry and also under 
the Education Boards, who use the service of  Inspectors, whose services could be used to monitor the                     
effectiveness of  any guidelines and circulars relating to corporal punishment. She also points out that there is a 
District Development Co-ordination Committee which is chaired by the Deputy Commissioner and whose 
membership comprises other government officials as well as NGO workers. She submits that this committee may 
be used for the monitoring of  the implementation of  the guidelines and Rules and Regulations relating to corporal 
punishment. She points out that the children have their own rights as human beings and it is not permissible to 
apply any violence upon them, physical or otherwise, in order to instil discipline. She points out that any violence 
against another person, however minimal in nature, would be actionable under the criminal law, whereas violence 
against children in the name of  discipline is not being taken seriously; no action is taken and there is no penal 
sanction. On the contrary, in the name of  discipline, corporal punishment is accepted as the norm. She points out 
that the reports, which have been forwarded by the respondents, show that the incidents of corporal punishment 
have effectively been brushed under the carpet. She points out that apparently the parents allegedly admit to have 
consented to the children being subjected to corporal punishment. This is an intolerable situation since it is not the 
parents, who suffered the indignity, humiliation, mental and physical harm and trauma, which is imposed upon the 
children. She submits that it is not up to the parents to consent or not to consent to the children receiving corporal 
punishment. She further points out that the incidents of  corporal punishment, which appeared to have been settled 
at the level of  local salish, is also not permissible, since they involve punishment for occurrences which are not 
criminal in nature. Where the teachers are palpably guilty of  assault and sometimes grievous hurt, salish is not an 
appropriate mode of  dispensation of  justice. She refers to the decision in the case of  Bangladesh Legal Aid 
and Services Trust and others vs. Government of Bangladesh and others, in Writ Petition No.5863 
of  2009. By judgement delivered on 08.07.2010, it was held essentially that the trial of  any offence and imposition 
of  penalties may only be done by established courts and tribunals and that traditional dispute resolution or alternate 
dispute resolution must take place in accordance with law and cannot involve the imposition of  penalties for 
conduct not recognized as offence under Bangladesh law. It was further observed that “traditional dispute          
resolution processes through the salish for resolution of  inter alia family disputes take place, but imposition of  
penalties, such as caning, whipping etc. or fine in such salish by a private person is bereft of  any legal authority and 
is illegal.” The learned advocate points out that the Hon’ble Judges further held that “imposition of  extrajudicial 
punishment is beyond the Constitution and is punishable under the law. The Government shall take appropriate 
steps for creating awareness amongst people that imposition of  extra-judicial punishment is impermissible in law 
and is, in fact, a crime.” The learned advocate points out that the children in the cases mentioned in the writ petition 
were punished for such minor indiscretion as having long hair, failure to do their home work, failure to bring 
crayons to school, failure to do prayers on time etc., none of  which are criminal offences and yet they are being 
physically assaulted and injured to the extent that they need medical treatment and some are driven to depression 
and suicide. She submits that, although the psychological harm resulting from  corporal punishment is not as easy 
to identify as physical injury, researches have been able to correlate corporal punishment with depression, loss of  
selfesteem and anxiety. In support of  her contention, she makes reference to certain research material as mentioned 
in paragraph-7 of  her affidavit dated 26.09.2010. She further submits that there is ample evidence that corporal 
punishment is injuring the children of  Bangladesh through the physical pain it causes as well as subjecting them to 
severe permanent psychological damage and can interfere with making them well educated and productive 
members of  the society as well as denying them their basic rights to freedom from violence. She also points out that 
no steps or action appears to have been taken to date by the Bangladesh Medical or Dental Council to provide any 
guidance on the issue of  corporal punishment and its health impacts and implications on children.

Ms Sara Hossain then drew our attention to the laws regarding disciplinary action against school and madrasha 
teachers and to the extent to which these laws address corporal punishment. She submits that the respective Boards 
for secondary and higher secondary schools and madrashas have the authority to inspect their respective              
educational institutions with a view to granting or cancelling their membership/affiliation. In addition, it is 
provided that any person who contravenes any of  the conditions of  service shall be liable to disciplinary action  
including removal from his/her post. (See section 29 of  the Madrasha Education Ordinance, 1978) However, 
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imposition of  corporal punishment is not specifically made an offence nor is it a ground for taking disciplinary 
action against the teacher. She points out that regulation 11 of  the Bangladesh Madrasha Education Board         
Governing Bodies and Managing Committees Regulations, 1979 provides that a teacher who commits a breach of  
the provisions of  these regulations or who is guilty of  negligence of  duty, inefficiency or corruption or who 
knowingly does anything detrimental to the interests of  the madrasha or is guilty of  professional misconduct shall 
be liable to various punishments. What might amount to professional misconduct is also detailed by the regulation, 
but imposition of  corporal punishment is not specifically mentioned. The learned advocate further points out that 
there are specific definitions of  misconduct within the Government Servants Discipline and Appeal Rules 1985, 
but again imposition of  corporal punishment is not listed as a professional misconduct. The learned advocate 
submits that the definition of  professional misconduct should include imposition by teachers of  corporal           
punishment upon students and should make them liable to sanctions/punishments.

Ms Hussain then mentioned that Bangladesh is obliged under international law to eliminate corporal punishment 
and to provide effective remedies for children. She submits that the fundamental guiding principles of  international 
human rights law provide that every individual has a right to respect for his/her human dignity, physical integrity, 
and equal protection under the law. Bangladesh being a party to the Convention on the Rights of  the Child (CRC), 
1989, the International Covenant on Civil and Political Rights (ICCPR), 1966 and the Convention on the              
Prohibition of  Torture and Other Forms of  Cruel, Degrading and Unusual Treatment or Punishment, which 
specifically identify corporal punishment as degrading, physically harmful and constituting a denial to children of  
their protection from cruel and unusual punishment and equal protection under the law. She also points out that 
General Comment 8 to the CRC further establishes that all forms of  corporal punishment are inconsistent with the 
CRC. She points out that the Committee on the Rights of  the Child in its concluding observations on Bangladesh’s 
periodic report in 2009 commented that the Committee remained concerned about the ineffective implementation 
of  the existing laws to prevent corporal punishment and the existence of  certain regulations in schools that permit 
forms of  corporal punishment. It commented further that the Committee was concerned that although the  
Constitution prohibits cruel, inhuman or degrading treatment, children continue to be victims of  corporal          
punishment and other forms of  cruel and degrading treatment because of  its acceptance in law and society. The 
Committee recommended certain measures to avert such situation. Mr. Md. Motahar Hossain, the learned Deputy 
Attorney General appearing for the respondents in fact does not oppose the Rule and has provided us with reports 
of  the inquiries which have taken place as well as reporting the activities of  the Ministry from time to time keeping 
us abreast of  all the developments. In essence, he is also not in favour of  corporal punishment in the schools and 
madrashas. He points out that the circular and guidelines have been published and circulated in all the educational 
institutions throughout the country. He contends that the provision in the circular relating to the inclusion of  
imposition of  corporal punishment as misconduct would require to be placed in the regulations by amending the 
Regulations of  1966.

However, he submits that the publicity in the print media as well as in the electronic media as directed by the  
resolution of  the committee (Annexure-6) has been complied with and the matter has been published abundantly 
in all the newspapers as well as over the radio and UNICEF has been requested to provide publicity material for 
television as well as for providing posters and leaflets to the public.

We have considered the submissions of  the leaned advocates and perused the bundles of  papers submitted by the 
parties. The contents of  the writ petition and the additional affidavits filed by the parties have exposed the dark and 
sinister side of  education in Bangladesh. The details of  some of  the incidents have stirred our conscience and left 
us feeling distraught at the thought of  parents allowing their children to be beaten and teachers mercilessly beating 
their pupils for small indiscretions. Most importantly, it is distressing to note that some of  the incidents have led to 
fatality. Let us consider what is happening in the name of  instilling discipline into children. 

What is corporal punishment?

Generally, corporal punishment, i.e. punishment inflicted on the body, as a form of  discipline, has been exercised 
across the world possibly from the first existence of  family on earth. Corporal punishment includes hitting 
(“smacking”, “slapping”, “spanking”) children, with the hand or with an implement - a whip, stick, belt, shoe, 
wooden spoon, etc. But it can also involve, for example, kicking, shaking or throwing children, scratching, pinching, 
biting, pulling hair or boxing ears, forcing children to stay in uncomfortable positions, burning, scalding or forced 
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ingestion (for example, washing children’s mouths out with soap or forcing them to swallow hot spices). In  
addition, there are other non-physical forms of  punishment, including, for example, punishment which belittles, 
humiliates, denigrates, scapegoats, threatens, scares or ridicules the child. Parents rebuke and chastise their own 
children for all sorts of  behaviour which is not to their liking. In fact children bear the brunt of  so-called                
disciplinary action from everyone older in age or bigger in size. Corporal punishment imposed upon children of  all 
ages by parents and teachers is an every-day affair and has been going on through the ages. It can be said that the 
attitude of  acceptance of  corporal punishment as a norm has been handed down from generation to generation, 
as if  by way of  inheritance. So much so, that some adults/parents acquiesce to corporal punishment imposed upon 
their children as the only way to teach them and it is normal since they themselves were subjected to the same 
treatment. Some go so far as to say that had it not been for the chastisement and punishment, we would not be what 
we are today.

As we have noted from the materials placed before us, the severity of  the punishment ranges from verbal 
abuse/rebuke to physical violence by the use of  the limbs or other implements varying in size, shape and degree of  
lethalness. Conversely, the effect of  the corporal punishment manifests in various forms and varies with the mental 
and physical state and stature of  the child and can range from the not so visible psychological effect to the patent 
physical injury requiring hospitalisation, and occasional death. Constant and prolonged rebuke can also lead to 
suicide of  the child.

Article 19 of  the Convention on the Rights of  the Child (CRC) 1989 provides as follows:

19.1. States Parties shall take all appropriate legislative, administrative, social and educational measures to protect 
the child from all forms of  physical or mental violence, injury or abuse, neglect or negligent treatment,                  
maltreatment or exploitation, including sexual abuse, while in the care of  parent(s), legal guardian(s) or any other 
person who has the care of  the child.

2. Such protective measures should, as appropriate, include effective procedures for the establishment of  social 
programmes to provide necessary support for the child and for those who have the care of  the child, as well as for 
other forms of  prevention and for identification, reporting, referral, investigation, treatment and follow-up of  
instances of  child maltreatment described heretofore, and, as appropriate, for judicial involvement.

In this context, Article 28.2 of  the CRC provides as follows:

28.2. “States Parties shall take all appropriate measures to ensure that school discipline is administered in a manner 
consistent with the child’s human dignity and in conformity with the present Convention.”

Article 37 of  the CRC requires States to ensure that “no child shall be subjected to torture or other cruel, inhuman 
or degrading treatment or punishment”

General Comment No.8 dated 02.03.2007 issued by the Committee of  the CRC focuses on corporal punishment 
and other cruel or degrading forms of  punishment with a view to highlight the obligation of  all States parties to 
move quickly to prohibit and eliminate all corporal punishment and all other cruel or degrading forms of             
punishment of  children and to outline the legislative and other awareness-raising and educational measures that 
States must take.

The Committee recognises that the practice of  corporal punishment directly conflicts with the equal and                 
inalienable rights of  children to respect for their human dignity and physical integrity.

Article 35 of  our Constitution deals broadly with protection of  citizens in respect of  trial and punishment. Clause 
(5) of  article 35 provides that “no person shall be subjected to torture or to cruel, inhuman or degrading              
punishment or treatment.” Taken one step further, it should be obvious that if  any person is protected from 
“torture or to cruel, inhuman or degrading punishment or treatment” after conviction of  a criminal offence, then 
it stands to reason that a child shall not be subjected to such punishment for behaviour in school which cannot be 
termed criminal offence.

Information downloaded from the internet, as reported by Integrated Regional Information Networks (IRIN) on 
3 November, 2009 referring to a study conducted by UNICEF, suggests that “most children in Bangladesh are 
regularly exposed to physical abuse at school, at home or where they work.”
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• “According to the report, 91% of  the children surveyed faced various levels of  physical abuse at school, while 
74% were abused at home.”

• “The threat of  corporal punishment was a major reason why children played truant or had lost interest in their 
studies, the report said, adding that only 75% of  enrolled students regularly attended school.”

Of  the children engaged in child labour, the report states that “apart from having to put up with a heavy 
workload, poor wages and dangerous working conditions - a quarter of  them were regularly beaten; 65% said 
they were punished in one form or another in their workplaces.

• “At home the survey found that 99.3% of  the children reported being verbally abused and threatened regularly by 
their parents. Slapping was a common form of  discipline for 70% of  the children, while 40% were regularly 
beaten or kicked.”

Harmful effects of  corporal punishment

There cannot be any doubt that corporal punishment is detrimental to children’s well-being and has serious 
physical, psychological and emotional effects, as well as causing truancy and dropping out of  school. This in turn 
exacerbates the cycle of  illiteracy and poverty.

We commend the steps taken by the Ministry of  Education in issuing the circular prohibiting corporal punishment 
in all educational institutions. We would strongly recommend that the awareness drive must continue. In addition 
the authority concerned must take steps to incorporate imposition of  corporal punishment as ‘misconduct’ within 
the service rules for teachers so that any teacher imposing corporal punishment on a pupil will be subjected to 
departmental proceedings for misconduct. The law must, therefore, be amended accordingly.

The authorities concerned must ensure that everyone coming into contact with children must realise that corporal 
punishment is harmful for the well-being of  the children and, therefore, anyone contravening the prohibition is not 
only in breach of  the terms and conditions of  his service, but also may be liable to punishment under the existing 
criminal law.

The cases mentioned in the writ petition are indicative of  the physical harm done to children who were subjected 
to corporal punishment. To our dismay, we note that in some cases the children did not even receive medical 
treatment. Emotional harm is less easy to detect, as is psychological damage. Emotional and psychological damage 
manifest in the behaviour of  children subsequent to being subjected to corporal punishment. When a child plays 
truant, it is obvious that going to school is distasteful to the child. He or she fears more punishment. Children 
become inattentive in their studies and in some cases they end up dropping out of  school altogether. This obviously 
has far reaching effects on the child’s development and future prospects in life. Moreover, we have seen in a number 
of  cases that children have resorted to taking their own life. This undoubtedly is an unwanted and avoidable loss 
of  human life.

Legal framework with regard to corporal punishment

The learned advocate for the petitioner brought to our notice one decision of  the Delhi High Court in Parents 
Forum for Meaningful Education and Another Vs. Union of India and another, AIR 2001 (Delhi) 
212. The case concerned Rule 37(1)(a)(ii) and (iv) of  the Delhi School Education Rules, which empowered teachers 
to impose corporal punishment. Striking down the said Rule, a Division Bench of  the Delhi High Court, after going 
through the national laws and the provisions of  the Convention on the Right of  the Child (CRC) observed, inter 
alia, as follows:

“20. The child has to be prepared for responsible life in a free society in the spirit of  understanding, peace, and 
tolerance. Use of  corporal punishment is antithetic to these values. We cannot subject the child to torture and still 
expect him to act with understanding, peace and tolerance towards others and be a protagonist of  peace and love. 
It was probably for this reason Mahatma Gandhi said that “if  we are to reach real peace in this world, and if  we are 
to carry on a real war against war, we shall have to begin with children, And if  they will grow up in their natural 
innocence, we won’t have to struggle, we won’t have to pass fruitless idle resolutions, but we shall go from love to 
love and peace to peace, until at last all the corners of  the world are covered with that peace and love for which, 
consciously or unconsciously, the whole world is hungering.
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21. Child being a precious national resource is to be nurtured and attended with tenderness and care and not with 
cruelty. Subjecting the child to corporal punishment for reforming him cannot be part of  education. As noted 
above, it causes incalculable harm to him, in his body and mind. In F.C. Mullin v. Administrator, Union Territory 
of  Delhi and others MANU/SC/0517/1981: 1981 CRiLJ306, the Supreme Court held that every limb or faculty 
through which life is enjoyed is protected by Article 21. This would include the faculties of  thinking and feeling. 
Freedom of  life and liberty guaranteed by Article 21 is not only violated when physical punishment scars the body, 
but that freedom is also violated when it scars the mind of  the child and robs him of  his dignity. Any act of  violence 
which traumatises, terrorises a child, or adversely affects his faculties falls foul of  Article 21 of  the Constitution. In 
saying so we are also keeping in view the Convention on the Rights of  the Child which in clear terms cast an         
obligation on the state party to take all appropriate legislative, administrative, social and educational measures to 
protect the child from all forms of  physical or mental violence, injury or abuse, maltreatment, torture, inhuman or
degrading treatment, exploitation including sexual abuse while in the care of  the parent, legal guardian or any other 
person who are in the care of  the child. The signatory state is also obliged to protect the dignity of  the child. We 
have relied upon the Convention in consonance with the decision of  the Supreme Court in Bandhua Mukti Morcha 
v. Union of  India and others MANU/SC/0552/1997:[1997]2SCR379, wherein the Supreme Court relying upon 
the Convention on the Rights of  the Child made use of  the same and read it along with Articles 21,23,24,39(e) and 
(f) and 46 to hold that it was incumbent on the State to provide facilities to the child under Article 39(e) and (f) of  
the Constitution. It was also observed that child cannot develop to be a responsible and productive member of  the 
society unless and environment is created which is conducive to his social and physical health.”

From the above case we note that the existing law of  the country concerned allowed corporal punishment in the 
school setting and those provisions were struck down by the superior court.

So far as we have seen, the existing laws of  Bangladesh do not provide specifically for corporal punishment either 
in the home or in the educational institutions. However, a number of  cases have been brought to our notice, which 
indicate that corporal punishment is pervasive in the homes, schools and work places. It is also pointed out that the 
Penal Code and the Code of  Criminal Procedure, the Prisoners Act, 1894, Whipping Act, 1909, Cantonment Pure 
Foods Act, 1966, Suppression of  Immoral Traffic Act, 1933, Railways Act, 1890 and the Children Rules, 1976 
provide for the imposition of  corporal punishment for certain offences. But these do not relate to the school or 
home setting.

In a report compiled by Global Initiative1it has been suggested that section 89 of  the Penal Code provides a 
defence for the imposition of  corporal punishment, thereby suggesting that corporal punishment such as those 
imposed by the parents or teachers are allowed by law. This in our view is an erroneous argument since section 89 
does not at all relate to corporal punishment, as would be apparent from the other provisions of  law contained in 
that chapter of  the Penal Code. Chapter IV of  the Penal Code is titled “General Exceptions” and gives details of  
acts which would not constitute a criminal offence. In our view, reading section 89 together with section 91 would 
expose the error in the interpretation relied upon by Global Initiative. Section 89 and 91 provide as follows:

“89. Nothing which is done in good faith for the benefit of  a person under twelve years of  age, or of  unsound 
mind, by or by consent, either express or implied, of  the guardian or other person having lawful charge of  that 
person, is an offence by reason of  any harm which it may cause, or be intended by the doer to cause or be known 
by the doer to be likely to cause to that person:

Provided-

First.-That this exception shall not extend to the intentional causing of  death, or to the attempting to cause death;
1 An international organisation set up in 2001 to campaign for worldwide prohibition by law of  all corporal        
punishment of  children, whether by parents or schools.

Secondly.- That this exception shall not extend to the doing of  anything which the person doing it knows to be likely 
to cause death, for any purpose other than the preventing of  death or grievous hurt; or the curing of  any grievous 
disease or infirmity;

Thirdly.- That this exception shall not extend to the voluntary causing of  grievous hurt, or to the attempting to cause 
grievous hurt, unless it be for the purpose of  preventing death or grievous hurt, or the curing of  any grievous 
disease or infirmity;
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Fourthly.- That this exception shall not extend to the abetment of  any offence, to the committing of  which offence 
it would not extend. 

Illustration

A, in good faith, for his child’s benefit without his child’s consent, has his child cut for the stone by a surgeon, 
knowing it to be likely that the operation will cause the child’s death, but not intending to cause the child’s death. A 
is within the exception, inasmuch as his object was the cure of  the child.

91. The exceptions in section 87, 88 and 89 do not extend to acts which are offences independently of  any harm 
which they may cause, or be intended to cause, or be known to be likely to cause, to the person giving the consent, 
or on whose behalf  the consent is given.

Illustration

Causing miscarriage (unless caused in good faith for the purpose of  saving the life of  the woman) is an offence 
independently of  any harm which it may cause or be intended to cause to the woman. Therefore, it is not an offence 
“by reason of  such harm”; and the consent of  the woman or of  her guardian to the causing of  such miscarriage 
does not justify the act.”

Corporal punishment is the voluntarily infliction of  hurt upon a body of  a person by the use of  any implement 
such as cane, stick, ruler or any other object or by the use of  hands, legs or any other parts of  the body of  the 
person inflicting the physical blow. The third proviso to section 89 provides that the exception of  section 89 shall 
not extend to the voluntary causing of  grievous hurt, or to the attempting to cause grievous hurt, unless it be for 
the purpose of  preventing death or grievous hurt, or the curing of  any grievous disease or infirmity. This, therefore, 
clearly excludes any situation where a teacher causes grievous hurt to a student. Section 91 makes it clear that any 
hurt which itself  would amount to a criminal offence is not covered by the exception. Thus beating a child with a 
cane causing a bleeding injury would be an offence under section 323 of  the Penal Code and would, therefore, not 
be covered by the exception in section 89. In our opinion this section as well as some of  the other sections in this 
chapter relate to acts done by persons giving medical care and as such corporal punishment is not contemplated by 
these provisions in Chapter IV of  the Penal Code.

Moreover, it is our view that the argument that the parent or a child consents to corporal punishment in the school 
is a fallacious argument. When a child is admitted in any school the parents and the child consent to be given   
educational instruction. Unless any particular school has within its written prospectus a stipulation that the child 
may be subjected to corporal punishment in the event of  any breach of  school regulation or for lack of  academic
attainment or for indiscipline generally, it cannot be said that either the parents or the student has consented to the 
child being subjected to corporal punishment.

However, after going through the legislation relating to schools and madrashas, we find that section 39(2) of  the 
East Pakistan Intermediate and Secondary Education Ordinance, 1961 provides for framing regulations and in such 
regulations published in the Dacca gazette, part-I dated 15th September 1966, there is provision for disciplinary 
action against students of  secondary school, intermediate colleges and intermediate section of  degree colleges. In
the said regulations certain actions and behaviour of  students are deemed to constitute the offence of  indiscipline 
and misconduct. The regulations then provide for infliction of  suitable penalties when, if  any pupil is found guilty 
of  indiscipline or misconduct, it would be for the head of  the institution to take disciplinary action and award 
punishment unless mass punishment was considered necessary, when the matter would be reported to the 
Chairman of  the Board and his orders would be awaited. The punishment available under this regulation are: (i) 
imposition of  work set as punishment, (ii) detention, including extra drill (iii) fine (iv) suspension (v) expulsion and 
(vi) other punishment. The method of  implementing punishment is given in the regulations. The mode of  other 
punishment is detailed in the regulation which provides as follows:

“(vi) Other punishment

A teacher will often be able to impose other punishments which will be more suitable to certain offences than the 
punishments which have been mentioned above. When this is done, these three considerations should be borne in 
mind-

(a) The punishment must never be in any way cruel.
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(b) A punishment which will occupy a pupil in the open air will be more beneficial than a punishment which 
confined him in a class-room.

(c) When possible, the punishment should take the form of  some useful occupation.”

Thus, we do not find any reference to imposition of  corporal punishment. We note that this regulation relates to 
older children attending secondary schools and as such we cannot imagine any regulations allowing corporal 
punishment to younger children. To our knowledge no such regulations imposing corporal punishment on any 
children attending any educational institution exists. We also note from the above mentioned regulations that before 
a teacher turns to punishment he will naturally commence with remonstrance and reasoning and will show his 
disapproval, which may in itself  suffice to meet the case. A warning in many cases will be found to be sufficient, 
especially if  it is accompanied by entry of  the boy’s name in the conduct register. This demonstrates to us that the 
aim of  the regulations relating to discipline is to punish only as a last resort and still then there is no provision for 
subjecting any student to corporal punishment.

We have also perused the Madrasha Education Ordinance, 1978 and the Registration of  Private Schools Ordinance, 
1962 and do not find any provision for imposition of  corporal punishment on students. Nevertheless, corporal 
punishment has almost become a fact of  life in Bangladesh and appears to be accepted as the norm by the children 
and adults alike. This is clearly evidenced at least by one of  the cases detailed in the writ petition where a teacher, 
respondent No.41 beat a boy student of  Class VIII who had to be hospitalized as a result. We were told that medical 
costs of  Tk.5,000/- were recovered from the teacher, but upon inquiry by an Assistant Inspector of  the Madrasha 
Education Board the father and the victim said that they had no complaint. As the medical costs were met, the 
managing committee, teachers and the local people settled the matter before any inquiry could be held. In the case 
concerning respondent No.32 a girl student was hospitalized after being subjected to a beating by her teacher for 
not performing her daily prayers. The report of  the Assistant Inspector the Bangladesh Madrasha Education Board 
found the allegations to have been established where a girl of  Class-VIII was caned for not saying her prayers and 
required treatment in the health complex for eight days, but her father stated that they had no complaint against the 
teacher. As the family was poor, the medical costs were borne by the teacher and the principal of  the Madrasha. In 
the case concerning respondent No.33 a girl student of  Class-IX was caned by her teacher for not wearing the 
school uniform. The report prepared by the Deputy Controller (Admission), Bangladesh Madrasha Education 
Board found that the girl had been beaten for not wearing black bhurka (all-covering outer garment) and when she 
resisted the caning, the teacher’s ball pen went into her eye. She was initially given medical treatment locally and then 
admitted to the sadar hospital. The father of  the victim filed a case under Nari-o-Shishu Nirjatan Daman Ain, but 
final report was given due to the fact that a settlement was reached between the parents and the teacher that she 
would be admitted to a vocational training school.

The above examples are but a tip of  the iceberg so far as physical manifestation of  corporal punishment is 
concerned. In the case relating to respondent No.31 a boy aged 10 committed suicide after being caned in school 
by a teacher for allegedly stealing money. The teacher was suspended temporarily and departmental proceeding was 
started, which is still ongoing. In a number of  the cases which were brought to our notice in the writ petition, in 
spite of  passage of  several months, we did not receive any report at the time of  delivery of  judgement. A number 
of  the cases clearly demonstrate allegation of  a criminal acts by the teachers concerned resulting in serious bodily 
injury and even death, but the criminal cases either did not proceed due to lack of  proper investigation by the police 
or due to settlement achieved through mediation or salish (localised arbitration). We also do not find any response 
to the Rule from respondent No.5, the Secretary, Ministry of  Home Affairs and respondent No.6, Secretary, 
Ministry of  Women and Children Affairs. We would expect the Secretary of  the Ministry of  Home Affairs to 
ensure that where there are allegations of  criminal offence against teachers the police would be put into action for 
proper investigation and disposition in accordance with the law of  the land.

In spite of  the grim picture noted above, we are heartened by the action taken by the Ministry of  Education in the 
past. On 21.04.2008 the Primary Education Directorate of  the Ministry of  Primary and Mass Education issued a 
circular relating to appropriate behaviour towards students. This circular concerned students between the ages of  
5-10 years, so far as it is relates to punishment both physical and mental both in the home setting as well as in the
educational institution. It was observed that such mental and physical abuse hampers healthy and natural                
development of  the child and steps were directed to be taken for the prevention of  such abuse and for creating 
awareness regarding the development of  negative behaviour. Consequently the concerned authorities were asked to  
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direct all concerned to refrain from all physical and psychological torture, cruelty, scolding and other untoward 
behaviour towards all students of  primary schools.

On 18.03.2010 the Primary Education Directorate issued another circular regarding behaviour towards child 
students. It was observed that in spite of  written directives not to behave badly towards the students various types 
of  physical and mental torture were being inflicted within the schools. Reference was made to a report by UNICEF 
highlighting incidents of  scolding/insulting, caning on the rump, striking with the stick etc., which was not     
acceptable to the students and which resulted in the student becoming frightened and reluctant to go to the school 
and also some of  them stopped going to school altogether. Consequently, a direction was issued upon the teachers 
not to indulge in such behaviour, including physical and mental torture, cruelty and scolding etc. In this regard the 
Training Division of  the Directorate was directed to take up these issues during the training programme.

After the issuance of  the present Rule, on 09.08.2010 the Ministry of  Education issued a circular in the following 
terms:

No. 37.031.004.02.00.134.2010-451 Date 25 Srabon 1417

09 August 2010

CIRCULAR

Subject: Regarding the Ending of  Corporal Punishment on Students in Educational Institutions.

It has been noted that in some Governmental and non-governmental educational institutions students are being 
subjected to inhuman and cruel punishments by the teachers for breach of  institutional discipline, negligence in 
studies and other reasons. Such news is often seen in the news media.

It is the duty of  a teacher to assist a student to ensure his/her physical and mental development through proper 
education and to encourage them to become good citizens by acquiring necessary knowledge and skills. Corporal 
punishment hinders students’ development. As a result, the desired educational outcomes cannot be achieved. Thus 
the imposition of  corporal punishment is totally undesirable.

Given the extreme urgency of  taking measures to end corporal punishment in educational institutions without 
further delay, the following directions have been issued:

01. Corporal punishment is absolutely prohibited in all educational institutions;

02. Inflicting corporal punishment shall be considered to constitute misconduct;

03. District Education Officers and Upazilla Secondary Education Officers shall take effective measures to end 
corporal punishment; they shall take measures against persons imposing corporal punishment under the           
Bangladesh Penal Code 1860, the Children Act, 1974 and, where appropriate through initiating departmental 
action;

04. Heads of  educational institutions will take necessary steps in their own institutions to end the infliction of  
corporal punishment;

05. School management committees shall take steps in their own institutions to identify the teachers who impose 
corporal punishment and shall take remedial measures in accordance with the rules; 

06. Inspectors of  the concerned offices, departments and boards of  education under the Ministry of  Education 
shall monitor the issue of  corporal punishment and shall mention such matters in their inspection reports while 
inspecting educational institutions.

Thereafter, the Primary Education Directorate issued a memo on 23.08.2010. It was observed in that memo that in 
the educational institutions as well as in the home settings children are being abused physically and mentally, their 
normal development is being impaired and a negative impact created upon their mind. As a result all physical and 
mental torture, cruelty and scolding as well as improper behaviour towards children in primary schools was to be 
prohibited and the matter was to be informed to all school teachers. Thus, effective steps were put in place for 
prohibiting corporal punishment in schools, but in spite of  that several other incidents in schools in Dhaka and 
within the periphery of  Dhaka were brought to our notice subsequent to the issuance of  the Rule, as a result of  
which we directed proper steps to be taken by the authority concerned. Subsequently, as informed to us by learned 
Deputy Attorney General, the Education Ministry and other concerned authorities took steps in order to formulate 
a policy called, “¢nr¡ fË¢aù¡®e R¡œ-R¡œ£®cl n¡l£¢lL J j¡e¢pL n¡¢Øa fËc¡e ¢e¢oÜLlZ e£¢aj¡m¡, 2010” (Guidelines for the 
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Prohibition of  Physical and Mental Punishment of  the Students of  Educational Institutions, 2010). Included in 
these draft guidelines are, inter alia, that children in educational institutions shall not be subjected to physical and 
mental punishment, including all sorts of  physical assault on the body or any part of  the body of  the student by 
use of  hands, legs or any implement and also indirect physical assault by making the child hold his own ears while 
doing sit-ups or putting his head under the table or bench or directing him/her to do any work which is prohibited 
under the labour laws. Also to be prohibited is mental torture or humiliation which includes adverse comments 
about the child’s parents, his/her ethnic identity etc. It is stated that if  any teacher is found to have imposed any 
corporal punishment then it would be deemed as misconduct punishable under the Government Servants 
(Conduct) Rules 1979 and the Government Servants (Discipline and Appeal) Rules, 1985. The delinquent teacher 
may also be punishable under the criminal laws. However, we note that there is no sanction against teachers of  
private schools other than under the criminal laws. We would suggest such a situation would be discriminatory since 
no departmental proceeding is envisaged for the teachers working in the private educational institutions. In our 
view, in such a situation there should be separate law to regulate the conduct/mis-conduct of  teachers in the private 
educational institutions.

It appears that consequent upon the Rule being issued by this Court a meeting was held on 29.08.2010 presided 
over by the Hon’ble Minister, Ministry of  Education where discussion took place with regard to guidelines to be 
issued prohibiting corporal punishment on students. Among the resolutions was one to broadcast through the 
various public media including radio, television, private channels and national newspapers as well as leaflets and 
posters regarding prohibition of  corporal punishment in the schools.

We wish to express our appreciation for the timely publication of  the guidelines dated 31st October, 2010. The 
Constitution in Article 35(5) provides that no person shall be subjected to torture or to cruel, inhuman or degrading 
punishment or treatment. This clause relates to punishment upon conviction for a criminal offence. In our view it 
is all the more applicable to persons who have not committed any offence and who cannot be subjected to such 
treatment for acts and behaviour which does not amount to a criminal offence. Moreover, Bangladesh is a signatory 
to the Convention on the Rights of  the Child (CRC) 1989; therefore, it is incumbent upon all authorities to 
implement the provisions of  the Convention. In this regard we take support from the decision in the case of  
Hussain Muhammad Ershad Vs Bangladesh and others, 21 BLD (AD) 69. In that case B.B. Roy 
Chowdhury, J. observed as follows:

“The national courts should not, I feel, straightway ignore the international obligations, which a country undertakes. If  the 
domestic laws are not clear enough or there is nothing therein the national courts should draw upon the principles incorporated 
in the international instruments.”

Similarly it was held in the case of  State vs Metropolitan Police Commissioner, 60 DLR 660 that being a 
signatory to the Convention Bangladesh is obliged to implement the provisions thereof.

Article 28 of  the Convention is relevant to the issue before us and we have no hesitation to hold that in the light 
of  the Convention corporal punishment upon the children must be prohibited in all settings including schools, 
homes and work places. Children who are subjected to corporal punishment or indeed psychological and emotional 
abuse cannot be expected to develop freely and properly and will not be able to give their best to this society. We 
cannot ignore the effects of  physical and mental torture on the proper development of  children which will lead to 
inadequate achievement resulting in lack of  education and poor prospects of  better living standards which in turn 
will stoke the poverty cycle.

There are by now numerous countries of  this world, both advanced and less developed, who have adopted          
prohibition of  corporal punishment both at home and in the education institutions. As this is for the benefit of  
children, who are citizens of  this country and future flag-bearers of  the nation, we believe that corporal               
punishment should be prohibited throughout the country in all settings. There should be a positive awareness drive 
aimed at all parents, teachers and others who take on the responsibility of  caring for children that physical,           
psychological and emotional abuse of  children can never be for their good. 

In order to make the prohibition of  corporal punishment in the educational establishments effective, the laws 
relating to disciplinary action against the teachers, who impose corporal punishment on students are required to be 
amended. In this regard we hereby direct the Ministry of  Education to ensure inclusion of  a provision within the 
Service Rules of  all teachers of  public and private educational institutions of  the country, by incorporating the 
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imposition of  corporal punishment upon any students within the definition of  ‘misconduct’. Thus, any teacher 
accused of  imposition of  corporal punishment on any student will be liable to be proceeded against for misconduct 
and he or she shall face the consequence of  such disciplinary proceeding as mentioned in the Service Rules. In 
addition he will be liable for any criminal offence committed in accordance with the existing laws of  the land.

With regard to the prohibition of  corporal punishment within the home and work places, the government is 
directed to consider amending the Children Act, 1974 to make it an offence for parents and employers to impose 
corporal punishment upon children.

We are of  the view that laws which allow corporal punishment, including whipping under the Penal Code, Code of  
Criminal Procedure, Railways Act, Cantonment Pure Food Act, Whipping Act, Suppression of  Immoral Traffic 
Act, Children Rules, 1976 and any other law which provides for whipping or caning of  children and any other 
persons, should be repealed immediately by appropriate legislation as being cruel and degrading punishment 
contrary to the fundamental rights guaranteed by the Constitution.

With the above observations and directions, the Rule is made absolute without, however, any order as to costs.

Before parting, we wish to express our appreciation to the learned advocates for their valuable assistance.

Let a copy of  this judgement be communicated to the Ministry of  Education, Ministry of  Law, Justice and 
Parliamentary Affairs, Ministry of  Home Affairs and Ministry of  Women and Children Affairs at once.

Sheikh Hassan Arif, J.

I agree.

I s m a i l
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employment of  children as domestic workers, and/or such other or further order or orders passed as to this Court 
may seem fit and proper. In due course, affidavit-in-opposition has been filed on behalf  of  respondent No.3, 
Ministry of  Women and Children Affairs, agreeing that respondent No.7 is a brutal and perverted woman and had 
inflicted inhuman torture on the poor helpless daughter of  unfortunate parents, who was sent to work as a maid 
servant only to relieve their hunger. It is further stated in the affidavit-in-opposition that respondent No.3 also 
wants to support the victim and discussed about the process of  rehabilitating the victim so that she may be 
self-reliant in future. It is further stated that respondent No.3 is also taking steps to make people aware by making 
publicity so that maid-servants and other similarly placed working persons get protection from the State             
functionaries by making enforcement of  fundamental rights in every sphere.

The learned advocate for the petitioner has filed a supplementary affidavit in Court detailing numerous other 
examples of  violence inflicted upon domestic workers, in particular child and female domestic workers.

The learned advocate for the petitioner also has placed before us bundles of  material with regard to children 
working in this country and particularly those working in the domestic sector. She has brought to our notice the 
innumerable cases reported in the daily newspapers almost every day concerning atrocities committed upon 
helpless children, who find themselves working in the households of  the relatively affluent living in the major cities 
of  the country. The learned advocate submits that the children and women, who are engaged as domestic help, find 
themselves in a helpless situation being far away from home and no one to turn to in times of  need. She points out 
that there is no record maintained by anyone with regard to the women and children employed in the domestic 
sector and it so happens on many occasions that even the family members of  the children are unable to trace their 
whereabouts until it is too late. She submits that the government should take steps so that the employment of  
women and children in the domestic sector may be monitored and their rights as workers ensured in accordance 
with the Constitution and the law of  the land. She submits that the domestic workers who work in the houses do 
so from early morning till late at night and even children are obliged to do all the work of  any adult. She further 
submits that as a result the children are deprived of  their right to education and to enjoy their childhood. Children 
of  tender years are engaged in hazardous work not suitable for their age. Moreover, as is apparent from the cases 
highlighted in the supplementary affidavit, they are subjected to inhuman torture sometimes leading to death and 
at other times leading to suicide. It is also a fact that, in particular the female domestic workers are subjected to 
physical as well as sexual abuse often leading to pregnancy and culminating in either murder in order to avoid 
detection of  the pregnancy or suicide in order to cover up the humiliation suffered by the victims. She points out 
that the employers, who are committing such heinous offences are very often well educated and holding high 
position in society and in government, and yet they are committing such offences with impunity. She also points 
out that in many cases action is taken against the employers by filing cases with the police station, but the police are 
reluctant to record any case against the perpetrators, particularly since they are well-to-do and influential persons. 
Moreover, if  and when any cases are started, the employers somehow manage to get the case settled by paying the 
informants/complainants, thus defeating any possibility of  getting justice for the children and other domestic 
workers.

The learned advocate for the petitioner has filed in Court a supplementary affidavit annexing paper cuttings relating 
to several incidents of  child domestic workers who have been mistreated by their employers and a number of  
whom were raped and some of  them were either murdered or committed suicide. In a separate bundle the learned 
advocate for the petitioner has annexed numerous other papercuttings and other articles giving details of  effects on 
children of  child labour and in particular domestic child labour. For ready reference, a few such incidents are 
mentioned below:

• Daily Bhorer Kagoj (22.01.2011): A child domestic aid named Laksmi Shita Chakma, aged 11 years, was brutally 
tortured as she had allegedly broken a house-hold item. After indiscriminate beating, the educated lady employer-
mutilated her body by putting hot iron on different parts of  her body. The incident took place in Netrokona 
District.

• Daily Jano-Kantha (18.01.2011): Child domestic aid Asma Khatun, aged 15, was working at a house in Rampura, 
Dhaka. The couple-employers used to beat her for small mistakes and confined her in the bathroom for the 
whole night. On a Saturday night, the employers put hot Khunti (cooking utensil) on different parts of  her body 
and confined her in the bathroom. Upon hearing her groaning, the neighbours informed police on the next 
morning.
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• Daily Ittefaq (28.12.2010): Domestic aid Dolly Begum was beaten to death by her employers at Tejgaon, Dhaka 
on a suspicion that she had stolen a golden chain. To hide the killing, the employers hanged her body to make it 
appear as a case of  suicide.

• Daily Kaler Kantha (02.11.2010): Even police never came across a case of  torture on child domestic aid like the 
torture on Shohagi, aged 11 years. The employers at Dilu Road, Dhaka used to beat her indiscriminately and give 
her rotten food when she was hungry. She finally ended up in the One-stop Crisis Centre (OCC) of  Dhaka 
Medical College Hospital as her employers put acid and hot Khunti (cooking utensil) on different parts of  her 
body. Acid was even poured on the genital organ of  her body.

• Daily Prothom Alo (29.07.2010): Employers at a rented house in Kaliakoir Upazila, Gazipur killed five year old 
domestic aid Shilpi Akter by beating and strangulation. The doctor in Shafipur Hospital found several marks of  
injuries on her body.

With her affidavit the learned advocate for the petitioner has also annexed a copy of  the National Child Policy, 2010 
(Draft) and also a copy of  the National Child Labour Elimination Policy, 2010, which has been published in the 
gazette as a notification dated 22.03.2010. The learned advocate has submitted before us that the National Child 
Policy, 2010 (S¡a£u ¢nö e£¢a, 2010) has been passed by the cabinet and is likely to be published in the gazette shortly.

The learned Deputy Attorney General appearing on behalf  of  respondent No.3, the Ministry of  Women and 
Children Affairs, has also submitted a supplementary affidavit-in-opposition annexing a copy of  the draft Domestic 
Worker Protection and Welfare Policy, 2010 (NªqLj£Ñ p¤lr¡ J LmÉ¡Z e£¢aj¡m¡, 2010) as well as a copy of  the National 
Policy for Eliminating Child Labour (S¡a£u ¢nönËj ¢elpe e£¢a, 2010) mentioned above.

The learned advocate for the petitioner submits that the Labour Act, 2006 defines a child (¢nö) as anyone up to the 
age of  14 years and an adolescent (¢L®n¡l) as anyone between the age of  14 and 18 years. She submits that there is 
a prohibition within section 34 of  the Labour Act employing any child in any profession or establishment, and 
adolescents may be engaged in employment or in an establishment, but may not be made to work unless they have 
a certificate from a registered medical practitioner. Section 35 prohibits parents or guardians of  any child to enter 
into an agreement concerning the employment of  the child. However, she submits that the Labour Act defines a 
labourer in section 2 sub-section (65) as anyone engaged in any establishment or industry in exchange for payment, 
but does not include anyone engaged in work as a domestic worker. The definition of  establishment appearing in 
section 2(31) means any shop, trade establishment, industrial establishment, premises or yard where workers are 
employed for the management of  an industry. She submits, therefore, that the persons working inside the house in 
exchange for payment either cash or in kind, are totally excluded from purview of  the existing Labour Act. She 
submits that it cannot be denied that persons engaged as workers inside the house within the household of  any 
family are rendering service for long hours doing all kinds of  work and yet they are not getting the recognition of  
being workers. She submits that there are numerous cases, where the workers do not receive any payment even 
when payment has been agreed between the employers and the domestic employee or his/her parent and yet the 
employee has no legal redress for the non-payment of  his or her wages. The learned advocate submits that it is 
apparent from the cases reported in the newspapers, which have been produced before this Court, that most of  the 
children employed within the households of  well-to-do persons travel long distances from their remote villages and 
are often confined within the houses of  the employers and dealt with mercilessly on occasions of  small                    
indiscretion. The newspaper reports also exemplify the barbaric actions taken by many employers against their 
domestic workers. She also points out that the incidents of  rape of  the domestic working girls is all too common 
and often leads to either murder in order to hide the incident of  rape and pregnancy or suicide by the girl in order 
to hide their shame and the shame which would otherwise come upon their families. She submits that all this is 
happening because there is no supervision, control or sanction for the benefit of  the domestic workers, and in 
particular the child domestic workers. She points out that the children are often taken away from their parents by 
middlemen and brought to the cities in search of  work. Very often the parents are not aware of  the whereabouts 
of  their children and depend on the middleman to trace them. Sometimes they do not see their children at all until 
it is too late and they get to see only their dead bodies. She points out that some of  the cases exemplify how the 
children are brutally and inhumanely tortured by their employers.
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The learned advocate also points out that the children, who are engaged in working in the domestic sector, are 
deprived of  education and there is none to look after their future wellbeing. She points out there is a fallacy abound 
that the employers are doing a favour to the children and their families, who would otherwise starve. However, in 
effect a whole section of  the society is being put at a disadvantage for their foreseeable future. Referring to the 
National Child Policy 2010, she points out that, although there are many beneficial provisions mentioned therein, 
there is no initiative to include the domestic workers in the definition of  workers within the Labour Act. With 
regard to the employment of  children below the age of  14, the policy is very vague, inasmuch as it is stated that the 
children under the age of  14 are prohibited from being engaged in fulltime employment. But there is no mention 
as to any age below which a child may not be engaged in working in domestic sector. The learned advocate points 
out that the National Child Labour Elimination Policy, 2010 also does not clearly show up to what age a child would 
be totally prohibited from working. The policy shows that the children under the age of  14 years shall not be 
employed in regular work. It is also mentioned that the children who are engaged in household work are generally 
appointed for fulltime service, so much so that opportunity for their education, food and board, recreation and 
entertainment should have to be ensured and they should be restrained from hazardous occupation and that they 
shall not be meted out physical, mental and sexual torture. But as it happens there is no prohibition on employing
children even at the tender age of  6-10 years. She submits that no child below the age of  12 should be employed in 
any sector, because that would harm the child’s mental, physical and intellectual development and would deprive 
them of  their education and childhood.

The learned Deputy Attorney General appearing on behalf  of  respondent No.3, by reference to the National Child 
Labour Elimination Policy 2010 (S¡a£u ¢nönËj ¢elpe e£¢a, 2010), and the Domestic Worker Protection and Welfare 
Policy, 2010 (NªqLj£Ñ p¤lr¡ J LmÉ¡Z e£¢aj¡m¡, 2010), submits that the government has every intention to protect the 
rights and physical wellbeing of  all domestic workers, and in particular child workers as is manifest from the two 
policy documents. However, he submits that both the documents are of  recent origin and the government is in the 
process of  realizing the intendments of  these policy documents by way of  promulgating rules and regulations in 
the near future. He submits that although there is no minimum age stated when a child may not be engaged in any 
employment, the policy statements indicate that even when children are engaged in any light work they may not be 
made to work for more than five hours per day; they shall not be made to do any work which creates any mental or 
physical pressure upon them; in any unhygienic and insecure surroundings; without wages or for low wages; 
prejudicing their education; being forced to work and being forced do work which is de-grading in nature.

We have considered the submissions of  the learned advocates, perused the petition and the affidavits and the 
supplementary affidavit and affidavits-inopposition as well as supplementary affidavit-in-opposition filed by the 
learned advocates on behalf  of  the parties.

It is patently clear that children of  all ages, particularly from the povertystricken rural areas, are being sent, to the 
towns and cities for doing work in the household of  their employers. Undoubtedly, there will be the lucky ones who 
will work and help supplement their family’s income without coming to any harm.

However, we are most concerned at the large numbers of  incidents where children of  very tender age appear to 
have been sent out to work by their parents as domestic workers,  who have been meted out horrendous treatment 
by their employers often leading to injury, death and sometimes suicide, not to mention the often invisible mental 
and psychological harm. It appears that the government has of  late taken some initiative to promulgate policies in 
respect of  child domestic workers and for the elimination of  child labour, which we shall deal with in due course.

At the outset, we wish to refer to a research paper prepared by Tracy Adam- Badr, LLM Candidate for 2011 of  
Cornell Law School, Cornell University, USA, entitled “Exploitation of  Child Domestic Workers in Bangladesh”. 
We find the work to be a thorough exposition of  the multi-faceted problems faced by domestic child workers. The 
study makes reference to numerous research studies in the field conducted by the International Labour                  
Organisation (ILO), UNICEF, Save the Children Sweden and Denmark (SCSD) and many reputed authors and 
researchers of  Bangladesh. Referring to a study by ILO, the author writes as follows:

“Child labor as domestic help can indeed be an example of  exploitative employment according to the ILO. Child 
domestic labor (CDL) refers to “[d]omestic work undertaken by children under the legal minimum working age, 
as well as by children above the legal minimum age but under the age of  18 under slavery-like, hazardous or other 
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exploitative conditions – a form of  ‘child labour to be eliminated’ as defined in international treaties.”15 One of  the 
most common and traditional forms of  child labor, the term child domestic labor alludes to “situations where 
children perform domestic tasks in the home of  a third party or ‘employer’ under exploitative conditions (long 
working hours, with no or little wages, for example, or below the minimum working age).”16 In referring to the 
definition provided for in the Convention’s Article 3, the ILO recognizes that “[a]lthough domestic labour by 
children has often been excluded from national minimum age for work legislation – usually because of  the difficulty 
of  implementing it in private households – the reality is that the vast majority of  children in domestic labour would 
find a place in one or more of  these categories, either because of  the nature of  the work they are required to 
perform, the treatment they receive or the means by which they entered into the situation in which they find 
themselves.”

A similar research analysis regarding public policy considerations and exploitation of  child domestic workers in 
Bangladesh carried out by Matthew Farrell, J.D. 2011 of  Cornell Law School, USA comments as follows:

“Many scholars and social scientists note that “parents who send their children to work do not do so out of  sloth 
and meanness, but to escape extreme poverty and hunger for the household, which includes the child.”17 Child 
laborers (including child domestic laborers) tend to come from poorer families.18 A study by Save the Children 
Sweden Denmark (SCSD) found that poverty was the primary reason that 92% of  the surveyed child domestic 
workers were employed as domestic workers.19 Poverty-stricken parents of  child domestic workers could not 
support their children for various reasons, such as lack of  funds, lack of  land to cultivate, large family size or loss 
of  an earning members’ earnings due to illness.20 The SCSD study found that “92% children are engaged in work 
as a domestic worker due to poverty…37% children came to cities to work as domestic worker as their parents were 
unable to bear their education costs. 26% came due to food crisis and 17% children willingly engaged in domestic 
work when observing the family crisis.”21

The stark reality is that in Bangladesh domestic workers are not included in the definition of  ‘worker’ in the Labour 
Act, 2006. On the contrary, ‘domestic servants’ are specifically excluded from the purview of  the Act by section 
1(4)(nna) [1(4)(Y)] of  the said Act. We note from sub-section (65) of  section 2 that the definition of  worker (nË¢jL) 
does not include those who are engaged in the domestic sector. At the very outset we wish to clearly state that such 
a situation should not be allowed to continue since evidently the persons engaged in the domestic sector, be they 
children below the age of  18 years or adults, are rendering service from day in and day out, from morning till night. 
It is unfortunate that such service has not been recognized as such and finds no place in the labour laws. As a result 
the workers within the domestic sector do not enjoy the rights afforded by the labour laws to other workers and 
have no redress for non-payment of  salary, violation of  conditions of  work, unhygienic work place, restrictions on 
hours of  work, rest days, holidays etc. We are of  the view that it is high time that the work done in the domestic 
sector is recognised as such and the rights of  these workers ensured by including the workers of  the domestic sector 
within the definition of  ‘worker’ in the Labour Act, 2006.

Another aspect of  child labour, particularly of  children engaged in domestic labour, is the effect of  long hours of  
work within the confines of  the four walls of  the employer, which results in serious mental and physical disorders, 
having a lasting effect on the life of  the child. A study done by the Department of  Psychiatry and other faculties 
of  the University of  Addis Ababa was published in 2006 in an article in the Ethiopia Journal of  Health    
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Development, titled: "Child labour and childhood behavioural and mental health problems in Ethiopia". The 
findings with regard to child domestic workers are as follows:

"Disorders were more common in the domestic child labourers in the nonlabourers and other categories of   labourers. This might 
be explained by the degree of  control exerted by their employers and the lack of  personal freedom. Additionally, domestic child 
labourers work much longer hours than other groups of  child labourers. They also encounter various types of  abuse more 
frequently the other groups....... [P]rivate homes are closed environments that could expose domestic workers to be victims of  
exploitation as well as to physical, sexual and emotional abuse, all of  which are well known risk factors or emotional disorders.” 

In an article published by the ECLT Foundation under the auspices of  the International Labour Organisation 
(ILO) and the International Programme on Elimination of  Child Labour (IPEC) some consequences for children 
engaged in labour were detailed as follows:

"Child labour does more than deprive children of  their education and mental and physical development - their childhood is 
stolen...... [W]orking long hours, child labourers are often denied a basic school education, normal social interaction, personal 
development and emotional support from their family. Beside these problems, children face many physical dangers - and death - 
from forced labour.”

We may also add that the stories narrated in the newspapers tend to support the fact that children working in the 
domestic sector are subjected to horrific acts of  torture, maltreatment and various forms of  exploitation, which 
often leads them to flee from the clutches of  their employers. Death of  domestic workers from falling down from 
roof-tops of  high rise buildings while attempting to escape has become a daily affair in Dhaka. Those who are 
misfortunate in their desperation to escape tyranny of  their employers find themselves in the streets and become 
exposed to prostitution and begging. Indeed, this is a matter of  grave concern. In her study, noted above, Tracy 
Adam-Badr of  Cornell Law School, refers to the Baseline Survey of  2006 conducted by ILO, and observes as 
follows:

“In the 2006 Baseline Survey, the most common forms of  abuse were found to be scolding and beating. When the 
child domestic workers were asked if  they have ever experienced sexual violence or any other physical abuse in their 
employer’s house, 60 percent of  those surveyed admitted to having been abused. The forms of  child maltreatment 
indicated are vast; beatings on the slightest pretext and the scalding of  child domestic workers with boiling water 
or brandings with hot iron appear commonplace. Child domestic workers are typically not given a proper place to 
sleep and must generally make themselves available to their employer at all times.22 Deprived of  educational   
opportunities at such a formative age, their chances of  securing a well-paying job is put into question. The              
exploitation of  child servants crosses into the zone of  unacceptability due to this maltreatment. In a more recent 
survey conducted in 2008, child domestic workers interviewed recounted cases of  beating by their employers. 
However, one study noted that in regards to the children, “their attitude conveyed that they regarded this suffering 
as a natural outcome of  migration that simply had to be endured in order to realize the perceived financial benefits” 
of  their labor.” So far as the recent actions taken by the government in connection with children is concerned, we 
note with appreciation that the new Children Policy of  2011 defines a child as anyone up to the age of  18. At long 
last the definition of  a child has come in line with the definition as recognised internationally. We note that the 
Labour Act, 2006 defines a child in section 2 sub-section (63) as anyone below the age of  14 years and section 2(8) 
defines anyone between the ages of  14 to 18 years as an adolescent. This can easily be amended so as not to conflict 
with the general definition of  child.

At this juncture, we may simply point out that for the sake of  uniformity a child should be defined in all laws as 
anyone below the age of  18 years, and, if  necessary, the restriction or concession to allow children of  a certain age 
to work may be defined in the Labour Act as has been done. Therefore, children up to the age of  14 may not be 
engaged in doing work as mentioned in section 34 of  the Labour Act. The law is relaxed to some extent by section 
44 which provides that a child who has reached the age of  12 years may be engaged in light work, if  it does not
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harm his health or if  his education is not hampered. Section 44 of  the Labour Act provides as follows:

44. Exception in certain cases of  employment of  children:

(1)Notwithstanding anything contained in this Chapter, a child who has completed twelve years of  age may be 
employed in such light work as not to endanger his health and development or interfere with his education:

Provided that the hours of  work of  such child, where he is school-going, shall be so arranged that they do not 
interfere with his school attendance.

(2) All Provisions applicable to an adolescent workers under this Chapter shall mutatis-mutandis apply to such child 
workers.

Thus, clearly the law provides that only children who have crossed twelve years may be engaged in light work only 
and there is emphasis on education of  the working child, which cannot be hindered in any way. This aspect is totally 
overshadowed and ignored in the cases where children are sent away from home to work in the domestic sector. 
Only in rare cases are child domestic workers allowed time off  to attend class for one or two hours a day at the 
instigation of  NGOs which provide the facilities specifically for these children.

Section 34 also provides that an adolescent, i.e. a child between the age of  14 and 18 years, may be engaged to do 
work so long he has a certificate from a registered medical practitioner certifying his fitness. We are of  the view that 
the same provision should apply to children working in the domestic sector. We note from the draft of  Domestic 
Worker Protection and Welfare Policy, 2010 (NªqLj£Ñ p¤lr¡ J LmÉ¡Z e£¢aj¡m¡, 2010) that similar provision is embodied 
in the draft policy, which provides as follows:

“14 (®Q±Ÿ) hR®ll e£®Q ®L¡e ¢nö®L NªqL¡®SÑ ¢e®u¡N Ll¡ k¡®h e¡z a®h ¢h®no AhØq¡u h¡®l¡ hRl huxfË¡ç ®L¡e ¢nö®L NªqL¡®S 

¢e®u¡N Ll¡ k¡®h k¡ a¡l ü¡ØqÉ J Eæ¢al SeÉ ¢hf‹eL e®q, Abh¡ k¡ a¡l ¢nr¡ NËqZ®L ¢h¢OÀa Ll®h e¡z ¢nö k¢c ¢hcÉ¡muN¡j£ 

qu a¡ q®m a¡l LjÑpju Hjei¡®h ¢ed¡ÑlZ Ll®a q®h ®ke H¢V a¡l ¢hcÉ¡mu Nje®L ¢h¢OÀa e¡ L®lz”

This, in our view, is commensurate with the provision as mentioned above in section 44 of  the Labour Act. The 
National Child Labour Elimination Policy 2010 recognises the provisions and definitions of  child and child labour 
within the Labour Act, 2006. It also recognizes the existence of  child labour in situations and circumstances other 
than the establishments and industries and includes the formal sector namely, industry, commercial establishment, 
transport and communication, shipbreaking etc. and informal sectors, namely agriculture, livestock, fisheries, 
domestic work (emphasis added), construction work, breaking bricks, pulling rickshaw van, day labour and street 
urchins. The policy also recognises the need to regulate the hours of  work and wages to be paid to the child workers 
as well as to ensure the physical and mental health nutrition and education of  the children and their working 
surroundings. It further recognises that those children engaged in the domestic sector are engaged on a fulltime 
basis and as such their food, recreation and education must be ensured and they must be protected from doing any 
hazardous work, also they must be protected from physical, mental and sexual torture. We note that in general the 
National Child Labour Elimination Policy 2010 contains very many beneficial provisions which, if  given effect to, 
would ameliorate the situation of  child workers within the country. It is recommended in the said Policy that there 
will be a focal Ministry/focal point dealing with matters of  working children recognising that such supervision has 
not been allocated to any Ministry. It further recommends the establishment of  Child Labour Units and National 
Child Labour Welfare Council.

The draft Domestic Worker Protection and Welfare Policy 2010 also contains very many beneficial provisions 
including, in the case of  children between the ages of  14 and 18, the provisions for having a contract with the 
employer and the parents and guardian of  the child giving details of  the type of  engagement, the wages, working 
hours, rest and recreation time, arrangement for education, type of  work, board and lodging etc. There is also 
suggestion to have an employment identity card containing details of  the child, his parents, and address as well as 
details of  the employer, including his age, date of  employment, type of  work etc. There is also suggestion to have 
a registration authority who will record details of  the domestic workers within the local government setup. We are 
reminded that such registration is already in practice in India and Indonesia.

It may be profitable to mention that India passed the Domestic workers (Registration social security and welfare) 
Act 2008, section 11 of  which provides as follows:

“11. REGISTRATION – (a) Notwithstanding anything contained in any law for the time being in force, all   
domestic workers, employers or service providers shall be registered as per procedure hereinafter prescribed. 
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(b) Every employer/service provider and domestic worker wherever applicable, shall within one month of  the 
commencement of  the employment of  domestic worker, in the household, shall submit to the District Board or 
any person so authorized by the District Board, application along with prescribed fee ,for registration , providing 
such details as prescribed Provided that the Board or any such person so authorized may entertain any such           
application for registration after expiry of  the period fixed in this behalf, if  satisfied that the applicant had sufficient 
cause from making the application in time.

c) Where a domestic worker undertakes part time work in two or more households and is not engaged through any 
placement agency, it shall be the duty of  such domestic worker to register with the District Board. 

Provided further that where such worker is engaged through any agency and works in more than one household, it 
shall be the duty of  such agency to register the worker

(d) where a domestic worker leaves the work in a district and moves to any other area in any part of  the territory 
of  India and takes up work in any household in such part either on his/her own or through any agency or            
middleman, it shall be the duty of  such worker or agency or middleman, to inform the concerned Board where so 
registered regarding the move and register with the Board At the place where work has been taken up.

(e) Notwithstanding anything contained in provisions above, where a domestic worker is engaged through a 
middleman or agency or service provider for work in any household , it shall be the duty of  such agency or         
middleman or service provider and not of  the main employer in whose household such worker works, to register 
as per the procedure prescribed.

In Indonesia, the 1993 Ordinance on Manpower, and the guidelines for its implementation as specified in             
Gubernatorial Decree No. 1099 of  1994, is a positive step for domestic workers in that it provides a specific legal 
reference point on domestic work. Its strengths are that:

• It requires recruitment and placement agencies to ensure that their domestic worker clients are provided with 
accommodation, training, health care, at least 6 months employment, a choice of  employment, a written contract, 
and no fees charged by the agent

• It requires employers to provide domestic workers with pay, food, drink, annual leave, a new set of  clothes per 
year, a decent place to sleep, humane treatment, an opportunity to worship, basic health care, registration with the 
Lurah (urban district) Head, and registration with the Jakarta Manpower Office (if  an agent is not used)

• It requires the Office of  the Governor of  Jakarta to appoint a Domestic Worker Dispute Resolution Team

• It contains penalties of  up to three months imprisonment for violations.

Unlike our proposed Domestic Violence Act, the Anti-Domestic Violence Law of  Indonesia provides specific 
protection for domestic workers. Section 2 of  the Anti-Domestic Violence Law covers husbands, wives, children, 
relatives and an explicit reference to “live-in domestic workers” for the duration of  their service with a household. 
This group of  domestic workers is indeed the most vulnerable. Article 10 states that victims of  violence have the 
right to access: protection by families, police, prosecutors, courts, lawyers, social organizations, and other parties; 
health care, tailored and confidential handling of  their case; support from a social worker and legal aid; spiritual 
guidance; Article 15 requires all persons who are aware of  a situation involving domestic violence to take all 
possible steps to provide protection and assist with having the case processed by the authorities. Chapter VI 
includes several responsibilities of  police handling reports of  domestic violence. These include the responsibility 
to provide emergency protection, to follow-up on complaints, and to advise alleged victims of  their rights.

We find clear justification in including the domestic workers in the Anti- Domestic Violence Law since the violence 
takes place within the home and generally shut out from the outside world. In such a situation the domestic 
workers, who, in all practicality, are part of  the household and equally screened in the confines of  the home, should 
be included in the Domestic Violence Act. There is a new law proposed for Bangladesh similar to the 
Anti-Domestic Violence Law of  Indonesia. Sadly, the protagonists campaigning for the new law do not find it 
necessary or desirable to include in such law the rights of  the domestic workers, who by all accounts are frequently 
subjected to violence inside the home from the other inmates.

There is no reason why similar provisions cannot be introduced in our law for the sake of  the poor women and 
children as well as others, who choose domestic labour as a means of  livelihood.
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So far as monitoring of  the movement of  domestic workers, particularly child workers, is concerned, a form of  
registration at source, i.e. by the existing local government set-up, namely the Union Parishad, would also help to 
reduce trafficking in persons as well as death and disappearance. There have been many instances where children 
and young women have been lured away from their homes on the pretext of  giving them work in the towns. Their 
illiteracy prevents them from knowing exactly where they are being taken and from tracing their path. They soon 
find themselves in the brothels in India.

We are of  the view that the beneficial provisions outlined in the three policy documents namely, Domestic Worker 
Protection and Welfare Policy 2010 (Draft), National Child Labour Elimination Policy, 2010 and the Children 
Policy 2011 must be brought into effect at once so that the benefits of  the provisions of  those policies may be given 
to the domestic workers and, in particular, to the children in domestic work. It is our view that at any cost children 
below the age of  12 should not be allowed to engage in any type of  work, including domestic work, and that, we 
believe, is the intendment of  the (Draft) Domestic Worker Protection and Welfare Policy, 2010, which in turn 
reflects the provisions of  the Labour Act as found in section 44. Quite clearly, the children below the age of  12 are 
required to go to school. The National Policy on education is such that primary education is compulsory for all 
children, and for such education policy to be effective and meaningful, children below the age of  12 should not be 
made to work under any circumstances. In particular, sending children long distances away from home for the 
purpose of  engaging in domestic labour must be avoided. Because by doing so the poverty cycle is being stoked by 
creating more illiterate citizens, who in turn flood the unskilled labour market. The girls who are deprived of       
education become targets of  early marriage, and as illiterate mothers, beget illiterate children which again stokes the 
poverty cycle. The apparently benevolent sections of  our community, who believe that they are doing a favour to 
the poor by feeding and clothing the children, who come to work for them, should ask themselves, firstly whether 
they would deprive their own children of  the benefits of  education and make them work; and secondly, whether 
they would treat their own children in the way we see them treating the poor child domestic workers. We believe 
that by engaging children under the age of  12 years in full-time domestic work, injustice is being done. These 
hapless children, victims of  poverty and often victims of  natural calamities, who are citizens of  this country and 
entitled to equal protection under the Constitution and other laws, are being deprived of  compulsory education 
mandated under article 17 of  the Constitution.

Moreover, in the premise that the children would not consent to go away from home to toil for long hours in a 
strange surrounding, arguably there would be violation of  article 34(1) of  the Constitution which prohibits forced 
labour. Our attention has been drawn to a project of  Save the Children Sweden and Denmark (SCSD), which deals 
with the problem of  domestic child workers who originate from particular areas of  Mymensingh and Netrokona 
districts, and used to be sent to Dhaka to do household work. The INGO (international NGO) is working in 22 
Union Parishads. It has been seen that by the intervention of  the INGO with the help of  a local NGO, the flow of  
child domestic workers from that locality has been stemmed. The NGO provides means of  income generation for 
the parents and also free schooling for the children. The parents no longer feel the need to send their children away 
from home. The organisation has assisted in rehabilitation of  a number of  children who are now attending school 
and are happily reunited with their family. We feel that there should be concerted efforts by all international and 
national non-government organisations and also the government of  Bangladesh to replicate such success in 
eliminating child labour throughout the country. It is as well to mention here the provisions of  International 
Labour Organisation (ILO) Convention No.182, which Bangladesh ratified on 12.03.2001. Article 3(d) of  the said 
convention includes in the definition of  hazardous child labour as “work which, by its nature or the circumstances 
in which it is carried out, is likely to harm the health, safety or morals of  children.” An ILO study on hazardous 
child labour in Bangladesh found that more than 40 types of  economic activities carried out by children were 
hazardous to them. The survey also reveals that except for light work, child labour usually had harmful                  
consequences on the mental and physical development of  children. Domestic work with all the hazards of  working 
with dangerous implements and fire, as well as working long hours, would be classified as hazardous work, 
especially when children aged less than 12 years are involved. 

In Writ Petition No.1234 of  2004, the case of  Ain O Salish Kendra (ASK), represented by its Executive 
Director and another -VERSUS- Bangladesh, represented by the Secretary, Ministry of Labour 
and Manpower, Bangladesh Secretariat, Dhaka and others, (2011) 31 BLD 36 this Court dealt 
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the definition of  ‘worker’ in the Labour Act will ensure that the workers in the domestic sector enjoy all the benefits 
within the labour laws. Only then will the mandate of  the Constitution be fulfilled.

In the above facts and circumstances, we hereby direct the government as follows:

1. In order to make the provision and concept of  compulsory primary education to be meaningful, we direct the 
government to take immediate steps to prohibit employment of  children up to the age of  12 from any type of  
employment, including employment in the domestic sector, particularly with the view to ensuring that children 
up to the age of  12 attend school and obtain the basic education which is necessary as a foundation for their 
future life.

2. Education/training of  domestic workers aged between 13 and 18 must be ensured by the employers either by 
allowing them to attend educational or vocational training institutes or by alternative domestic arrangements 
suitable to the concerned worker.

3. We urge the government to implement the provisions mentioned in the National Elimination of  Child Labour 
Policy 2010 published in the gazette dated 08.04.2010. In particular, we strongly recommend the establishment 
of  a focal Ministry/focal point, Child Labour Unit and National Child Labour Welfare Council in order to ensure 
implementation of  the policies as mentioned in the Policy, 2010.

4. We direct the government to include domestic workers within the definition of  “worker” in the Labour Act, 2006 
and also to implement all the beneficial provisions of  the draft of  Domestic Worker Protection and Welfare 
Policy 2010 as announced by the government.

5. The cases relating to the violence upon the domestic workers must be monitored and prosecution of  the 
perpetrators must be ensured by the government. We note with dismay the disinterested and sometimes 
motivated way in which the prosecution conducts the investigation and trial procedure resulting in the              
perpetrators being acquitted or discharged or even remaining untouched due to the high position, which they 
hold in the society. The government has a duty to protect all citizens of  this country, be they rich or poor. It must 
not be forgotten that the domestic workers come from a poverty-stricken background and deserve all the more 
protection from the government and the authorities setup by the government.

6. In order to prevent trafficking, in particular, and also to maintain a track on the movement of  young children 
from the villages to the urban areas, parents must be required to register at the local Union Parishad the name 
and address of  the person to whom the child is being sent for the purpose of  employment. The Chairman of  
the Union Parishad must be required to maintain a register with the details of  any children of  his union who are 
sent away from the locality for the purpose of  being engaged in any employment. If  any middleman is involved, 
then his/her name and other details must be entered in the register.

7. Government is directed to ensure mandatory registration of  all domestic workers by all employers engaging in 
their household any child or other domestic worker and to maintain an effective system through the respective 
local government units such as Pourashava or Municipal Corporations in all towns and cities for tracking down 
each and every change of  employment or transfer of  all the registered domestic workers from one house-hold 
to another.

8. Government should take steps to promulgate law making it mandatory for the employers to ensure health check 
up of  domestic workers at least once in every two months.

9. The legal framework must be strengthened in order to ensure all the benefits of  regulated working hours, rest, 
recreation, home-visits, salary etc. of  all domestic workers.

10. Laws must also ensure proper medical treatment and compensation by the employers for all domestic-workers, 
who suffer any illness, injury or fatality during the course of  their employment or as a result of  it.

With the above observations, recommendations and directions, the Rule is made absolute, without any order as to 
costs.

Before parting we wish to note our appreciation to BNWLA for bringing this very important aspect of  our society 
to the attention of  this Court. We also appreciate the invaluable assistance rendered by learned advocate Ms. 
Fahima Nasrin and the learned DAG Mr. Md. Motaher Hossain.
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Let a copy of  this judgement be communicated to the Ministry of  Women and Children Affairs, Ministry of  
Labour, Ministry of  Education and Ministry of  Local Government and Rural Development at once.

Sheikh Hassan Arif, J.

I agree

I s m a i l
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SHEIKH HASSAN ARIF, J: 

Background: 

1. During a period from 2009 till date, this country has faced (and is still facing) a new social menace which has 
become widely known as “eve teasing” resulting in several suicides by the victim girls, killing of  their relatives or 
other people who try to protect the victims from any attempt by the perpetrators of  such menace. The sordid 
incidents of  so called “eve teasing” have been taking place with numerous frequency all over the country including 
the streets, homes, neighbourhood areas, transports, different stations, cinema halls, amusement parks, schools, 
colleges, universities, working places and other public places usually frequented by women and girls. 

2. In the wake of  such horrific situation putting the country on the edge of  precipice, a public spirited and reputed 
non-governmental organization, namely Bangladesh National Women Lawyers Association (BNWLA), 
represented by its executive director Advocate Salma Ali, has approached this court seeking some 
directives/guidelines as, according to them, the government has failed to contain the situation. Thereupon, this 
court by order dated 02.11.2010 issued Rule Nisi calling upon the respondents (mainly the concerned ministries and 
police) to show cause as to why they should not be directed to formulate guidelines, or issue policy statements or 
specific legislations, to address the issue of  sexual abuse, sexual harassment, eve-teasing, stalking in order to protect  
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and safeguard the rights of  the women and girls in our society in their homes and on their way to and from          
educational institutions/schools /colleges and other public places wherever necessary. In view of  the horrific turn 
of  such events as highlighted in the writ petition, this court, upon hearing the submissions of  the learned senior 
members of  the bar present in the court, on the same day issued the following four interim directions: 

“i) the Inspector General of  Police (IGP) is hereby directed to take immediate steps to apprehend all stalkers/eve-teasers who 
physically, psychologically, emotionally or sexually abuse or harass women and children, in particular those against whom any 
allegation is made of  harassing/stalking girls and women in any place including at their homes, in the streets, work places and 
other public places.

ii) the respondent No. 1 is directed to issue immediate instructions to all the Deputy Commissioners throughout the country 
and all Upazilla Nirbahi Officers to be on high alert and to deal with this particular menace of  stalking/eve-teasing and 
sexual harassment separately and independently of  any other crime and to take appropriate and immediate action against the 
alleged offenders. 

iii) the Secretary, Ministry of  Home Affairs and the Inspector General of  Police are hereby directed to take immediate steps 
to direct the Superintendent of  Police of  every District as well as the officer-in-Charge of  the Police Stations to take              
appropriate and immediate steps for providing protection to the family members as well as the civil society who come forward to 
assist in the event of  any eve teasing, to ensure that no harm may come to them through any reaction by the stalkers/eve teasers. 

iv) the respondents No. 3 and 4 are hereby directed to take steps to ensure that the media, including the electronic media, namely 
radio and television, broadcast the seriousness of  the menace of  eve-teasing and stalking and also to notify the severe 
consequence that may be brought upon the perpetrators. The respondents No. 3 and 4 may also engage the NGOs and civil 
society in order to make the general public aware of  the menace which now besieges us. The community must also be told how 
best to protect themselves.” 

3. In the above mentioned order, this court also expressed concern over limitations and inefficiencies of  the 
existing laws to deal with the situation which had blown out of  proportion and further directed respondent No. 2 
(Ministry of  Law, Justice & Parliamentary Affairs) to take immediate steps in consultation with the respondent Nos. 
3 to 7 for formulating specific laws to counter the said menace keeping in mind that deterrence should be the aim 
of  the new law, and the court directed respondent No. 2 to report to the court about the steps taken in this regard.

4. Pursuant to the above orders and directions, respondent no.2, through its acting Secretary, Legislative Wing, sent 
a report on 07.12.2010 mentioning therein some steps taken by it and other concerned ministries for the purpose 
of  preventing the said social menace. The steps include a proposed amendment to the Nari-O-Shisho Nirjaton 
Daman Ain 2000 by incorporating a new section “10 Ka. Penalty for Sexual Harassment” after the existing section 
10 - proposing thereby a definition of  a separate offence named ‘Sexual Harassment’ as well as punishment of  one 
to seven years imprisonment and fine for committing the same. The report, in particular, refers to another step 
taken by the government through inclusion of  section 509 of  the Penal Code 1860 in the Schedule to the Mobile 
Court Act, 2009 - thereby empowering the Executive Magistrates to punish the offenders/eve teasers on the spot. 

5. By the writ petition and two supplementary affidavits, the petitioner has brought to our notice numerous 
macabre incidents of  eve teasing/stalking along with the resultant suicides and killings of  the victims and their 
relatives. To avoid detailed narrations, a few of  them are noted below in short: 

• Suicide by Rupali (Daily Samakal on 03.11.2010): 

Rupali, a Hindu girl, was a student of  class nine. She was kidnapped by a youth on the way to her private tutor 
and the youth put vermillion on her forehead – signifying Hindu marriage. Failing to tolerate the insult and social 
humiliation, Rupali protested by taking her life. 

• Iti lost mental balance (Daily Sangbad on 04.11.2010): 

The eve teasers/stalkers made Junior School Certificate (JSC) candidate Iti to lose her mental balance. A youth 
named Shahriar had been teasing/stalking her for two years, but the father through fear even could not lodge a 
G. D. (General Diary) with the police station. 
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• Eve Teasers mutilated Marry's face by axe (Bhorer Kagaj on 04.11.2010): 

Marry, a HSC student of  Mothbaria Government College, Borishal, was attacked by local youths Rajib, Showrav 
and others as she protested their teasing/stalking on her way back from college. The perpetrators mutilated her 
face with a Chinese axe and also injured her father while he came to her rescue. Police even turned down her 
father's request for help as the attackers are mates of  the local UP chairman. 

• Class-V student Shabnur commits suicide (Shangbad on 21.11.2010): 

Poor mother named her Shabnoor, after the name of  a popular heroine of  Bangladeshi films, as she looked pretty. 
Bulu's father and his people mercilessly beat Shabnoor's parents as they protested Bulu's teasing /stalking her. 
Failing to tolerate humiliation and mental trauma, she shamed this world by hanging herself  at night. 

• College girl Choiti commits suicide in fear of  her pornographic exposure (Jana Kantho on 14.12.2010): 

Choiti fell in love with Shagor who took her pornographic video and threatened to upload them in the internet. 
In fear of  losing her family reputation, she committed suicide. 

• Champa Rani, mother of  victims, killed by teaser/stalker (Prothom Alo on 04.11.2010): 

Stalker Debashish admitted that he deliberately ran over Champa Rani with motor-bike because she protested his 
teasing/stalking on her daughters. Champa Rani died consequently. 

• Teasers/stalkers kill teacher as he protested teasing (Bhorer Kagoj on 25.10.2010): 

Eve teasers/Stalkers in Natore killed teacher Mizanur Rashid as he protested teasing/stalking on his female 
students. 

According to the Daily Bhorer Kagoj report dated 25.10.2010, the suicide from eve-teasing/stalking drew attention 
in 2001 when Simi, a fine-arts student, chose to take her own life in protest of  teasing in Khilgaon, Dhaka. It further 
reported that according to the rights’ organizations 16(sixteen) girls had committed suicide as a result of  such 
teasing/stalking in the first five months of  2010. 

The above mentioned and numerous other incidents of  like nature have already raised huge concern and protests 
around the country. People demanded immediate actions by the government; civil society and human rights   
organizations organized seminars to find a solution to this social epidemic and formed human-chains to             
demonstrate their grievance and frustration; and the government apparently took some steps in this regard - but 
the menace remained unabated. As against the above back drop, this court took up the matter for hearing at the 
instance of  the petitioner. 

Parties appeared before the Court: 

6. Although the notices of  the rule nisi have been duly served on all the respondents, only respondent no.2- the 
Ministry of  Law, Justice and Parliamentary Affairs, represented by the Secretary, appeared before this court with an 
affidavit-in-compliance reiterating the steps taken by it as mentioned in the above noted report sent by it to this 
court. Non-appearance of  the respondent Nos. 3 and 6, namely Ministry of  Children & Women Affairs and 
Ministry of  Home Affairs respectively, who are intimately, rather inalienably, connected to the issues being dealt 
with, signifies their lack of  interest in the matter and is thus unbecoming and is highly deprecated. 

Submissions: 

7. Ms. Fahima Nasreen, the learned advocate appearing for the petitioner, at the very outset, draws our attention to 
the different news paper clippings as annexed to the writ petition as annexure-C series. She submits that the 
problem has reached such extent that the whole conceptual perspective regarding the issue has to be changed, and 
since the government has not so far taken sufficient steps to tackle the problem, the court should intervene to fill 
up the vacuum created by the absence of  sufficient laws and the lack of  appropriate actions by the government. 
She submits that the proposed definition of  ‘sexual harassment’ does not address the consequences of  the said 
offence and the mental trauma of  the victim and her family - which are the main causes of  suicides by the victims. 
She argues that the term “eve teasing” as widely used now to describe the mischief  is in fact doing injustice to the 
victims, as the term itself  is contributing to undermine or lessen the gravity of  the real harm caused to them. 
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8. Referring to the inclusion of  section 509 of  the Penal Code in the schedule to the Mobile Court Act 2009, she 
contends that this is not what the civil society and rights organizations wanted. The procedure of  Mobile Court in 
punishing an accused is such that the accused does not have any right to engage a lawyer or to cross examine the 
witnesses resulting in unsafe and unfair victimization, she argues. Drawing our attention to different fact-finding 
reports prepared by the petitioner organization, as annexed to the supplementary affidavit as annexure-H, she 
submits that the situation is so unique that even the victims and their relatives do not feel safe to assist police or to 
give information to the rights organizations to get any relief. Referring to the unabated situation prevailing in the 
country, she submits that the right to free movement as guaranteed to a woman under Article 36 of  the                
Constitution has been rendered nugatory and the Government is not taking adequate measures in this regard.  

9. Mr. Motaher Hossain Saju, the learned Deputy Attorney General, appearing for respondent No. 2, on the other 
hand, submits that some effective steps have already been taken by different Ministries and law enforcing agencies 
pursuant to the decision of  a meeting held on 04.11.2010 chaired by the Chief  Secretary to the Prime Minister and 
another Inter-Ministerial Meting held on 10.11.2010 chaired by the Hon'ble State Minister for Ministry of  Women 
and Children Affairs. Referring to a letter dated 14.11.2010, annexure - 2 to the Affidavit in Compliance, he submits 
that the Ministry of  Women and Children Affairs has already proposed an effective amendment to the Nari-O- 
Shishu Nirjatan Daman Ain 2000 by way of  incorporating a new provision “Section 10(Ka)” after section 10. He 
submits that since the proposed amendment covers all the relevant mischief, the situation would be effectively taken 
care of  once the same is incorporated in the statute book after completion of  all formalities. He further submits 
that after inclusion of  section 509 of  the Penal Code in the Schedule to the Mobile Court Act, 2009, the Mobile 
Courts are now effectively functioning to punish the perpetrators on the spot and has already punished several 
offenders. 

The term “Eve Teasing”: 

10. Heard the learned advocates, perused the writ-petition, affidavit-in-compliance and supplementary affidavit 
submitted by the parties. 

For better understanding of  the issue, we may first deal with the term eve-teasing. The meaning of  the words “eve” 
and “tease” are separately given in some dictionaries, but not the word “eve-teasing”. As per Wikipedia1, the word 
‘Eve’ signifies the biblical eve, the first woman on the earth. ‘Tease’ on the other hand means, to laugh at somebody 
and make jokes about them, either in a friendly way or in order to annoy or embarrass them2. However, according 
to Wikipedia, ‘eve teasing’ is a euphemism used in India, Pakistan, Bangladesh and Nepal for public sexual harass-
ment, street harassment or molestation of  women by men. Whatever may be the real meaning, the word ‘eve 
teasing’ in our country has in the mean time attained notoriety to such extent that demands are abound even to 
change the term itself  so that the real gravity of  the mischief  of  ‘eve teasing’ is reflected in the name3. “Calling it 
‘Eve-teasing’ trivialises the act; it isn’t teasing, it’s harassment”, observed Aisha Zakaria, Director of  Hollaback! 4, 
Mumbai 

11. However, in our common knowledge, the word ‘teasing’ refers to funny comments for amusement passed by 
one or more individuals to others. It is usually harmless if  it is done between friends in a friendly environment and 
if  the same is welcomed by the female recipient. But if  it is not received easily because it connotes sexuality, it may 
cause mental harm to her which may sometimes lead to direct or indirect physical harm. The degree of  harm 
caused to the female recipient depends on her social background, mental setup, the context in which the teasing has 
taken place etc. While teasing may be enjoyable and pleasant to an American or British female of  young age, it may 
be unpleasant and harmful to a Bangladeshi female of  the same age because of  cultural difference and/or the 
relationship of  the person doing the teasing. Teasing of  younger sister-in-law is a common phenomenon in      
Bangladesh and is generally accepted in good grace. Sometimes the same teasing in Bangladesh may cause different 
degree of  harm to the girls/women of  different mental, social and psychological make-up. What may be normal 
for a girl in Dhanmondi or Gulshan, may be the reason for mental disturbance of  a girl in a remote conservative 
village. Therefore, most of  the time the effect of  teasing is dependent on the recipient girl, in that a somewhat 
normal friendly gesture sometimes turns into sexual harassment - making it very difficult to prove sexual               
harassment done in the form of  so called ‘eve teasing’ in a patriarchal society like ours.  
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Existing domestic Laws: 

12. Be that as it may, the academic discussion on eve teasing is not that much relevant in the instant matter. What 
is important is how it is affecting our society and how it can be contained. We have examined the existing relevant 
provisions in the Penal Code 1860, Nari-O-Shisho Nirjaton Daman Ain, 2000, Mobile Court Act, 2009 and Dhaka 
Metropolitan Police Ordinance, 1976. Section 292 of  the Penal Code provides for three months imprisonment or 
fine or both for exhibiting or selling pornographic or obscene materials etc; section 354 provides for two years 
imprisonment for assault or criminal force to a woman with intent to outrage her modesty; Section 75 of  the Dhaka 
Metropolitan Police Ordinance, 19765 provides for imprisonment for three months or fine or both if  some one 
uses indecent language or behaves indecently in public places or street etc; Section 76 of  the same Ordinance 
provides for one year’s imprisonment or fine or both for teasing a woman; Section 9 (Ka) of  the Nari-O-Shisho 
Nirjaton Daman Ain, 2000 provides for rigorous imprisonment for a period from five to ten years for inducing a 
woman to commit suicide; and Section 10 of  the same Ain (Act) provides for rigorous imprisonment for a period 
between three and ten years for touching the body of  a woman for the purpose of  gratification of  sexual desire and 
so on. In addition, in the face of  quick rise of  the incidents of  so-called eve-teasing, the government has included 
section 509 of  the Penal Code, 1860 in the Schedule to the Mobile Court Act, 20096 - empowering the Executive 
Magistrates to impose punishments on the perpetrators on the spot. Section 509 of  the Penal Code is quoted 
below: 

“509. Whoever, intending to insult the modesty of  any woman, utters any word, makes any sound or gesture, or exhibits any 
object, intending that such word or sound shall be heard, or that such gesture or object shall be seen, by such woman, or intrudes 
upon the privacy of  such woman, shall be punished with simple imprisonment for a term which may extend to one year, or with 
fine, or with both.” 

13. In-depth and perspicacious analysis of  the provisions mentioned hereinabove reveal that they are simply not 
enough to deal with the prevailing situation in this country, and to that extent we are in full agreement with the 
submissions put forward by the learned advocate for the petitioner organization. Intention to outrage or insult the 
modesty of  any woman used in several sections mentioned above, particularly in section 509 of  the Penal Code, is 
very vague and almost impossible to prove. Only one reported case in D.L.R in 19577, where the conviction under 
section 509 of  the Penal Code was upheld by the then Pakistan Supreme Court, proves the inbuilt impediments in 
those provisions.

14. We have also examined the above mentioned proposed amendment, namely proposed section 10 (ka) of  the 
Nari-O-Shisho Nirjaton Daman Ain, 2000. For ready reference the said proposed amendment is quoted below: 

""®k±e qul¡e£l cäx k¢c ®L¡e hÉ¢J² ®üµR¡u/CµR¡L«ai¡®h ®L¡e e¡l£ h¡ ¢nöl fb®l¡d L®l Abh¡ An¡m£e ®L¡e j¿¹hÉ h¡ në L®l Abh¡ 
A®n¡ie A‰i‰£ h¡ hÙº h¡ ¢Qœ h¡ p¡w®L¢aL ¢Qq² h¡ ¢Qq² fËcnÑe L®l Abh¡ C¾V¡l®eV h¡ ®V¢mg¡e h¡ ®pm®g¡e h¡ HpHjHp h¡ AeÉ ®L¡e 
j¡dÉj hÉhq¡l L®l h¡ A¡®m¡L¢Qœ NËq®el j¡dÉ®j ®L¡e e¡l£ h¡ ¢nö®L EaÉJ² L®l h¡ Afj¡e L®l h¡ ¢hlJ² L®l h¡ n¡m£ea¡l AjkÑ¡c¡ 
OV¡u k¡ EJ² e¡l£ h¡ ¢nö ®c¢M®a f¡u h¡ ö¢e®a f¡u a¡q¡ ®k±e qul¡e£j§mL Afl¡d ¢q®p®h NZÉ qC®h Hhw a‹eÉ EJ² hÉ¢J² Ae¢dL 
7 (p¡a) hRl ¢L¿º Ae¤eÉ 1 (HL) hRl pnËj L¡l¡c®ä cäe£u qC®he Hhw Cq¡l A¢a¢lJ² AbÑc®äJ c¢äa qC®he'' 

It appears that the above proposed amendment has covered some of  the issues and mischief  - but not enough to 
tamp down the prevailing amorphous social-epidemic. Just for example, the proposed amendment has not 
addressed the mischief  of  stalking and mental trauma of  the victims and their family members - although the 
mental disturbance resulting from the so called eve teasing and stalking is apparently the main reason for the 
suicides of  the victims. Moreover, it does not address sufferings of  the well wishers of  the victim like relatives, 
teachers and neighbours who come forward to the rescue of  the victim or to protest and/or resist eve-teasing and 
stalking. 
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15. There is no doubt that while enacting those laws our legislature took into account the prevalent mischief  at the 
relevant time and the predicted harm and effect of  the crime. In enacting a law, no legislature can predict everything 
with meticulous certainty. We also should not attribute to the legislature of  past prescience of  the present social 
menace like eve-teasing. There lies the case for change of  law to cope with the changing demands of  time. 

16. Article 10 of  our Constitution has mandated participation of  women in all spheres of  national life; Article 17 
made it obligatory on the State to ensure free and compulsory education for all children; Article 28 prohibits 
discrimination on the ground of  sex; Article 29 guarantees equal opportunity of  women in employment in the 
public sector; Article 31 guarantees equal protection of  law and to be treated only in accordance with law; Article 
32 prohibits deprivation of  personal liberty save in accordance with law and, most importantly, Article 36           
guarantees right of  free movement to every citizen. Apart from Article 10, all other guarantees mentioned above 
are enshrined in the Constitution as fundamental rights of  every citizen and thus put an obligation on the State to 
ensure them to the citizens. If  the State fails to ensure those fundamental rights, Article 44 grants a person 
aggrieved another 18 fundamental right to move the High Court Division under Article 102 (1) for the enforcement 
of  such rights. 

17. The guarantee of  free and compulsory education for children, right to leberty and the right to freedom of  
movement guaranteed under Articles 17, 32 and 36 respectively are meaningless if  the girls and women of  this 
country are kept away from school and colleges on account of  sexual harassment in the streets, if  they face  
obstruction and hindrance in the streets or any other place, if  they are subjected to sexual teasing or stalking, 
humiliation by Romeos at public or private places and so on. It is the obligation of  the State to ensure those rights 
guaranteed by the Constitution under Part- III, and in case of  failure of  the State, as in the present case, the High 
Court Division is obliged to entertain their grievance and intervene to redress even at the instance of  public-spirited 
organization like the petitioner. 

Applicability of  International Instruments: 

18. The Universal Declaration of  Human Rights 1948 (UDHR) recognizes the equal rights of  men and women 
(Preamble articles 1 and 2). Discrimination in the enjoyment of  civil, political, economic, social and cultural rights 
on the basis of  sex has been prohibited under the International Covenant on Civil and Political Rights 1966 
(ICCPR) [article 2(1)], and the International Covenant on Economic, Social and Cultural Rights (ICESCR) [article 
2(2)]. 

The Convention on the Elimination of  All Forms of  Discrimination against Women (CEDAW) 1979 is the most 
comprehensive treaty on women’s human right, establishing legally binding obligations to end discrimination 
against women. It states that the full and complete development of  a country, the welfare of  the world and the 
cause of  peace require the maximum participation of  women on equal terms with men in all fields. Bangladesh is 
a signatory and has acceded to the above instruments8 making it obliged to implement those provisions. 

19. In addition, the present Government has also adopted - S¡a£u e¡l£ Eæue e£¢a (National Women Development 
Policy) 2008. In the said policy the Government reiterated its position to comply with different international 
covenants and instruments to protect the rights of  women. These are not just meaningless commitments. 

20. It has now been settled by several decisions of  this subcontinent that when there is a gap in the municipal law 
in addressing any issue, the courts may take recourse to international conventions and protocols on that issue for 
the purpose of  formulating effective directives and guidelines to be followed by all concerned until the national 
legislature enacts laws in this regard. The highly regarded observation of  Mr. Justice Bimalendu Bikash Roy  
Chowdhury addressing this issue is quoted below: 

“The national courts should not, I feel, straightway ignore the international obligations, which a country undertakes. If  the 
domestic laws are not clear enough or there is nothing therein the national courts should draw upon the principles incorporated 
in the international instruments. But in the cases where the domestic laws are clear and inconsistent with the international 
obligations of  the state concerned, the national courts will be obliged to respect the national laws, but shall draw the attention 
of  the law makers to such inconsistencies.” 9 

66

8 Bangladesh ratified ICESCR and ICCPR in 1998 and 2000 respectively; Bangladesh acceded to the CEDAW in 1984; 
9   Hussain Mohammad Ershad Vs. Bangladesh & others, 21 BLD (AD)2001 – 69,para –2; 



Applicability of  international covenants and conventions was again considered by this court in State Vs.               
Metropolitan Police Commissioner10, a case involving rights of  children in our country. After examining several 
decisions of  this subcontinent (including the one mentioned above), this court concluded that if  the domestic laws 
were not clear enough or there was nothing therein, the national courts should draw upon the principles                  
incorporated in the international instruments11. 

21. A different bench of  this court has recently relied on international instruments in BNWLA vs. Bangladesh12 
and issued several directives to prevent sexual harassments in education institutions and workplaces of  women. We 
have also had the opportunity to examine the definition of  ‘Sexual Harassment’ given by this court in the said 
decision which is reproduced herein below: 

Definition. 

(i) Sexual Harassment includes- 

a. Unwelcome sexually determined behaviour (whether directly or by implication) as physical contact and advances. 

b. Attempts or efforts to establish physical relation having sexual implication by the abuse of  administrative, 
authoritative or professional powers. 

c. Sexually coloured verbal representation; 

d. Demand or request for sexual favours; 

e. Showing pornography; 

f. Sexually coloured remark or gesture; 

g. Indecent gesture, teasing through abusive language, stalking, jokes having sexual implication. 

h. Insult through letters, telephone calls, cell phone calls, SMS, pottering[sic], notice, cartoon, writing on bench, 
chair, table, notice boards, walls of  offices, factory, classroom, washroom having sexual implication. 

i. Taking still or video photographs for the purpose of  blackmailing and character assassination. 

j. preventing participation in sports, cultural, organisational and academic activities on the ground of  sex and/or 
for the purpose of  sexual harassment. 

k. Making love proposal and exerting pressure or posing threats in case of  refusal to love proposal; 

l. Attempt to establish sexual relation by intimidation, deception or false assurance. 

22. It has to be borne in mind that the judgement and decision of  the above noted case was given in a context 
relating to sexual harassment of  girls and women in educational institutions and work places. The court, following 
the well celebrated judgement of  the Indian Supreme Court in Vishaka case13, issued some directives in the form 
of  guidelines for preventing sexual harassment of  girls/women in the educational institutions and workplaces in 
Bangladesh. 

23. While in full agreement with the said directives and guidelines issued in that case, we are of  the view that in the 
present perspective and in the context of  the issues raised in the instant writ petition, we should issue separate 
supplemental directives and guidelines so that the present horrific situation caused by the so called eve-teasing and 
stalking in the streets, neighbourhood, public places, rail and bus station, public and private transports, in and 
around the home extending to the remote villages of  this country may be effectively dealt with. We hold that the 
definition and directive guidelines given, and/or to be given by this court in this case, are law of  this country, and 
in view of  Article 111 of  the Constitution, they are binding on all concerned and are to be implemented everywhere 
until an effective legal measure is evolved and/or enacted by our legislature. 

10 Reported in 60 DLR (2008) – 660;  
11 Ibid, paragraphs 20 and 21; 
12 Bangladesh National Women Lawyers Association (BNWLA) Vs. Bangladesh reported in 14 BLC 2009 694; 
13 Vishaka vs. State of  Rahasthan AIR 1997 SC 3011(see also Delhi Domestic Working Women’s Forum Vs. Union of  India, (1995) 1SCC 14); 23 
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24. Keeping intact the definition of  “sexual harassment” given by this court in the above mentioned case14, we wish 
to add a new sub-clause (m) to address the issue of  ‘stalking’ of  women and girls and for this purpose the term 
“Stalking” has to be defined in clear terms. We have examined relevant laws of  other countries in this regard and 
took help from the definition of  ‘stalking’ in the Australian law, namely ‘Stalking Intervention Order Act, 2008’. 
Although the term stalking has been defined and used in that statute in a gender neutral context, the mischief  of  
stalking in our country in the present scenario has sexual connotations and implications and as such the same is 
defined herein below in consonance with the same. 

25. Since this court’s earlier decision in the above mentioned case has not dealt with sexual harassment in places 
apart from educational institutions and work places, we hold that the mischief  of  sexual harassment as defined by 
this court and its application are not confined only to educational institutions and work places but extend to all 
private and public places, railway and bus stations, public and private transports, streets, shops, markets, cinema 
halls, parks and so on. The above mentioned places are not exhaustive. With the above observations and findings, 
we issue the following directives/ guidelines in the context of  the present scenario: 

Directives/ Guidelines: 

1. The euphemistic expression “Eve Teasing” should not be used anymore. The expression “sexual harassment” is 
the appropriate term to be used by all including the law enforcing agencies, government organizations/                   
establishments and the media (public or private) for describing the incidents or mischief  of  so called eve teasing 
and/or stalking; 

2. The definition of  Sexual Harassment as given by this court in the case of  BNWLA Vs. Bangladesh reported in 
14 BLC(2009) - 694 is hereby adopted with modification to suit the present need and scenario and that the modified 
definition stated hereinbelow including the definition of  “stalking” shall apply to all places including bus, train, 
steamer, public and private transport terminals and stops, airports, streets, neighbourhoods, shops, markets, cinema 
halls etc, in addition to the workplaces and educational institutions. After the said modification, the definition of  
sexual harassment in the present context shall be as follows: 

Definition of  Sexual Harassment: 

(i) Sexual Harassment includes- 

a. Unwelcome sexually determined behaviour (whether directly or by implication) as physical contact and advances. 

b. Attempts or efforts to establish physical relation having sexual implication by the abuse of  administrative, 
authoritative or professional powers. 

c. Sexually coloured verbal representation; 

d. Demand or request for sexual favours; 

e. Showing pornography; 

f. Sexually coloured remark or gesture; 

g. Indecent gesture, teasing through abusive language, jokes having sexual implication. 

h. Insult through letters, telephone calls, cell phone calls, SMS, pottering[sic], notice, cartoon, writing on bench, 
chair, table, notice boards, walls of  officer, factory, classroom, washroom having sexual implication. 

i. Taking still or video photographs for the purpose of  blackmailing and character assassination. 

j. preventing participation in sports, cultural, organizational and academic activities on the ground of  sex and /or 
for the purpose of  sexual harassment. 

k. Making love proposal and exerting pressure or posing threats in case of  refusal to love proposal; 

14 Bangladesh National Women Lawyers Association (BNWLA) Vs. Bangladesh reported in 14 BLC 2009 694; 24 
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l. Attempt to establish sexual relation by intimidation, deception or false assurance; 
m. ‘Stalking’ as defined below; 

Definition of  Stalking: 

A male individual stalks a female if  the male engages in a course of  conduct- 

(a) with the intention of  causing sexual harassment or of  arousing apprehension of  sexual harassment in the female 
and 

(b) that includes any of  the following: 
i) following the female; 
ii) contacting the female by post, telephone, fax, text message (SMS/MMS/blogging/twitting), email or other 

electronic communication or by any other means whatsoever; 
iii) causing an unauthorized computer function in a computer owned or used by the female or her family members; 
vi) entering or loitering outside or near the female’s place of  residence or place of  business or work or any other 

place frequented by the female; 
v) keeping the female under surveillance; 
vi) acting in any other way that could reasonably be expected to arouse apprehension or fear in the female for her 

own safety or the safety of  her family members. 

Exceptions: 

The following lawful acts are excluded from the above definition of  stalking: 

a) the enforcement of  the criminal law; 
b) the administration of  any Act of  Parliament; 
c) the enforcement of  a law imposing a pecuniary penalty; 
d) the execution of  warrant; 
e) the protection of  the public revenue; 

3. Every Police Station in Bangladesh will have separate cell or team, designated only for the purpose of  dealing 
with complaints/instances of  sexual harassments in the streets, public places, shops, markets, stations or terminals, 
bus, train, steamer (private or pubic) and any other transport and different neighbourhood areas. Particular 
attention should be given to the places and areas near schools, colleges and universities, parks, cinema halls, theatres, 
markets and shopping malls attended by the girls and women. 

4. The above cells/teams under every Police Station shall report to the existing District Law and Order Committee 
of  each district through their respective Superintendent of  Police/Police Commissioner or an officer designated by 
the concerned SP or Police Commissioner for this purpose.  

5. The District Law and Order Committee will time to time (at least once in a month) organize and hold a “Meet 
the People” session to be attended by the press and women and children rights activists and update them about the 
occurrences/incidences of  sexual harassment in the concerned district and the steps taken to punish the               
perpetrators and to prevent recurrence;     

6. After consultation with the cyber café service providers, the Government shall, within a reasonable time, make 
it mandatory for the internet users in the Cyber Cafes to produce photo identity card. The Government will make 
it compulsory for the cyber café service providers to seek identity cards from users and record their names and 
addresses as well as login time and duration of  use including the number of  the computer used; 

7. Government shall, on an urgent basis, complete its initiative to insert a new section in the Nari-O-Shishu 
Nirjatan Daman Ain, 2000 defining the mischief  of  “Sexual Harassment” in the light of  the definition given by us 
hereinabove and providing appropriate punishment for the same keeping in mind that the main aim of  the law or 
any other measures should be preventive and not retributive; 

8. Government shall take immediate steps to enact law for introduction of  witness and victim protection system 
for effective protection of  victims and witnesses of  sexual harassment as well as the people who come forward to 
resist sexual harassment. The law will provide measures for taking account of  the mental trauma of  the victims and 
for redressing the same. 
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9. Government shall take immediate steps to formulate law or amend the existing law for incorporating specific 
provisions giving evidential value to the audio/video recorded statements of  victims or witnesses of  sexual         
harassment so that the perpetrators can be punished solely on the basis of  such recorded evidence of  sexual  
harassment in case of  unwillingness of  the victim or other witnesses to give evidence fearing further attack and 
humiliation and/or torture.

10. The four directives issued by this court at the time of  issuance of  the Rule in this writ petition shall remain 
operative unless they are in conflict with the above directives. 

Before concluding, we should note our appreciation for the contributions of  Ms. Fahima Nasrin and other learned 
advocates for the BNWLA, as in this kind of  cases - where the victims do not come forward before the courts - the 
presence of  public spirited lawyers like them is the demand of  the time. We also thankfully acknowledge the book 
published by BNWLA15 titled “Eve-Teasing: The Social Menace” - containing results of  research and                      
recommendations of  the experts - as the same has enlightened us to a great extent. Effective assistance of  Mr. Md. 
Motaher Hossain, learned D.A.G representing respondent No. 2 (Ministry of  Law, Justice and Parliamentary 
Affairs), is also highly appreciated. 

With the above directives and observations, the Rule issued in the instant writ petition is made absolute without any 
order as to costs. 

Let a copy of  this judgement be communicated to the Ministry of  Law, Justice and Parliamentary Affairs, Ministry 
of  Children and Women Affairs and Ministry of  Home Affairs for information and necessary actions to be taken 
in the light of  the directives/guidelines herein above.  

MD. IMMAN ALI, J 

I agree.
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This application was filed by a learned member of  the Supreme Court Bar under Article 102(2)(a)(i) of  the         
Constitution in the form of  a public interest litigation. Upon hearing the petitioner, Rule Nisi was issued calling 
upon the respondents No.1-8 to show cause as to why the detenu shall not be released and discharged on his 
attaining the age of  18 years in accordance with the provisions of  section 67 of  the Children Act, 1974. The facts 
of  the case, in brief, are that Md. Zahidul Hasan, alias Rony, henceforth referred to as Rony, was accused of  taking 
gold jewellery from a young girl and thereafter killing her. He was charged under section 302 of  the Penal Code and 
tried in Sessions Case No.43 of  2004 arising out of  Bheramara Police Station Case No.12 dated 23.11.2003, 
corresponding to G.R. No.154 of  2003. It having been established that Rony was below the age of  16 years at the 
time of  trial, the trial took place in the Court of  Sessions Judge and Juvenile Court, Kushtia. At the conclusion of  
the trial, the learned Judge came to a finding that an offence under section 302 of  the Penal Code was proved 
beyond doubt and, in view of  his youth, by Judgement and order dated 14.08.2006, Rony was sentenced in 
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The learned Deputy Attorney General, Mr. Abdus Samad Kamal only questioned the petitioner’s locus standi to file 
the instant writ petition, particularly in view of  the fact that no appeal was preferred challenging the judgement and 
order of  conviction and sentence. He submitted that since there was a right of  appeal and that right was not 
exercised, the instant writ is not maintainable. He also submitted that the petitioner could have himself  filed the 
application.

Public interest litigation instituted by members of  the Bar is now commonplace throughout the Indian                 
subcontinent. When a public-spirited citizen comes forward in aid of  the hapless, it is a welcome gesture. When a
responsible member of  the Bar comes forward to bring to the notice of  the Court erroneous interpretation of  the 
law causing infringement of  a citizen’s legal rights, illegal detention and hardship, then this Court has always risen 
to the occasion to ensure proper interpretation of  the law for establishing the rights of  the citizens. In the facts of  
the instant case, when we are told that the detenu has no competent guardian and is being detained without lawful 
authority, we have no hesitation to assume jurisdiction to adjudicate the legality or otherwise of  the detention. In 
this regard we take support from the decision in case of  State Vs. Deputy Commissioner, Satkhira and others 
reported in 45 DLR 643, where on the basis of  a newspaper report about the unlawful detention in jail of  a juvenile 
this Court issued a suo motu Rule in order to examine the facts and circumstances of  the incarceration of  a child 
for a lengthy period of  12 years. Moreover, in the instant case, until the MoSW expressed their interpretation in 
respect of  the order of  sentence passed by the learned trial Judge, no cause of  action arose. Therefore, the failure 
to lodge an appeal against the sentence will not bar the present writ petition challenging the interpretation of  the 
order of  sentence in the context of  the applicable law. In view of  the importance of  the matters raised in the 
petition, particularly with regard to interpretation of  the Children Act, 1974, we requested learned Senior 
Advocates, Mr. Mahmudul Islam and Mr. Rokanuddin Mahmood and also Mr. Md. Kurshid Alam Khan, learned 
Advocate to assist the Court as amici curiae.

Mr. Mahmudul Islam, in the course of  his submissions, placed before us the provisions of  sections 51 and 52 of  
the Act. He submitted that section 51 of  the Act has two aspects: subsection (1) being substantive in nature, in 
effect prohibits the sentence of  death, transportation (imprisonment for life) and imprisonment. The second 
aspect, which is contained within the first proviso to that subsection gives details of  situations where a prison 
sentence may be imposed if  the Court forms an opinion that the offence committed is so serious in nature that no 
other punishment provided by the Act would be sufficient, or expresses satisfaction that the child in question is so 
unruly or so depraved in character that confinement in any certified institute would not be suitable, then only a 
sentence of  imprisonment may be awarded. He submitted that quite clearly the law requires that the Judge must 
form and express his opinion as to the inadequacy of  the punishment provided by the Act or his satisfaction as to 
the unsuitability of  confinement in a certified institute. He must, therefore, express his views with regard to the 
existence of  the ingredients of  the first proviso. He submitted that unless the learned Judge formed an opinion that 
the offence was so serious in nature that he was of  the opinion that no punishment authorised by the Act would be 
sufficient, he may not order the child to be sent to prison. Similarly, if  the Judge is satisfied that the child is of  so 
unruly or such depraved character that he cannot be  committed to a certified institute, then again he may order him 
to be sent to prison or to be detained in such place and on such conditions as he thinks fit. Mr. Islam pointed out 
from the judgement that nowhere is there any discussion or finding as to the Judge’s opinion with regard to the 
seriousness of  the offence or inadequacy of  the punishment authorised by the Act or with regard to his satisfaction 
regarding the child’s unruly or depraved   character and, therefore, no question of  imprisonment arises. He further 
elaborated his submission by saying that in order to award any imprisonment the Judge must apply his mind to 
bring the case within the first proviso in which event the application of  section 52 of  the Act would be excluded, 
because section 52 leaves no room for awarding a prison sentence. He submitted that on further analysis it would 
be obvious that the application of  section 51 read with section 52 shows that the Judge either did not consider any 
of  the provisos to be applicable or was satisfied that the provisos were not applicable in the facts of  the instant case, 
otherwise, the question of  detention up to the age of  18 years, as provided by section 52, could not have been 
considered.

Mr Islam submitted that the operating portion of  the judgement itself  is contradictory, inasmuch as by including 
the consideration of  section 52, the learned Judge has excluded from consideration the provisos to section 51 of  
the Act, yet he awarded a sentence of  imprisonment, which is not permissible under section 52 of  the Act. He           
submitted that, therefore, the sentence of  imprisonment is not in accordance with the law and on attainment of  the 
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 life. He submitted that the aim of  the Children Act is to exclude the penal sanctions under the criminal laws and 
to rehabilitate deviant children back to mainstream society without causing them irreparable mental and physical 
damage and avoiding their stigmatisation and the situation where they become hardened criminals.

With regard to the provision of  section 67 of  the Act, Mr. Mahmood submitted that the power to discharge from 
a certified institute or approved home would only apply if  the offender was sentenced under sections 52/53 of  the 
Act. He pointed out that section 51(2) requires that a youthful offender sentenced to imprisonment shall not be 
allowed to associate with adult prisoners. He submitted that to send the offender to jail after he reached the age of  
18 years would be contrary to the legislation and intention of  the legislature unless it was specifically ordered in 
view of  the satisfaction and opinion of  the Judge under the proviso of  section 51(1). 

Mr. Mahmood then submitted that when dealing with deviant children caution must be exercised. He pointed out 
that these days there are increasing numbers of  children who commit serious offences and often are being made to 
commit serious offences. He pointed out that sometimes there are children who commit cold blooded murder. He 
emphasised that the protection of  society must be kept in mind when dealing with such deviant and criminal  
behaviour, particularly when the offence is very serious and discloses the ruthless and barbaric actions of  the    
youth.

With regard to the decision in the Munna case, cited above, Mr. Mahmood submitted that he also could not agree 
with the interpretation of  law as enunciated in that decision. He submitted that the word ‘detention’ used in the 
second and third proviso means imprisonment in the context of  the section keeping in view the first proviso. He 
submits that the imprisonment for 14 years in that case appears to have been based upon fallacious reasoning and 
misinterpretation.

Mr. Md. Kurshid Alam Khan submitted that under the provision of  section 51 read with section 52, the learned 
Judge could have passed an order of  detention but not a sentence of  imprisonment due to the fact that the learned 
Judge does not appear to have made any observation with regard to the proviso to section 51(1) of  the Act.

With regard to section 67, Mr. Khan doubted whether when a competent Court has passed an order specifying the 
duration of  detention or imprisonment, the government would be authorised to discharge the child offender from 
the approved home or certified institute before the expiry of  the stipulated period. His view is that the government 
cannot ignore the Court’s order and the release of  the offender from the institute before the end of  the term would 
be in violation of  the Court’s order sentencing him to detention/imprisonment. Mr. Khan submitted that when the 
Court has ordered a particular sentence whether it is imprisonment or detention, the government has no                 
jurisdiction to interfere by discharging the accused. He also advanced before us a word of  caution, in particular with 
regard to the deviant and criminal behaviour of  the youth in recent years. He submitted that the discretion to 
exercise leniency should be exercised cautiously.

We have considered the submissions of  the learned advocates appearing before us and perused the petition and 
annexures thereto. The Ministry of  Social Welfare has not filed any affidavit nor made any appearance before us, 
save and except the casual reference by the learned Deputy Attorney General questioning in a general manner the 
locus standi of  the petitioner to file the instant writ petition, thereby challenging its maintainability. We have already 
expressed our views with regard to the maintainability and locus standi of  the petitioner. 

We have to note with some considerable dismay that even after 35 years of  the enactment of  the Children Act, 
1974, still the agencies who come into contact with offending children are either not aware of  the provisions of  the 
Act or are flouting the provisions and not giving the benefit of  the law as is intended to be given to the children 
who come into contact with the law. In view of  the submissions of  the petitioner, we note the lamentable ignorance 
of  the learned Judges who dealt with the case at the trial. Although, it was apparent before the learned trial Judge 
that the offender before him was a child of  14 years, as narrated in the charge sheet, still there was no attempt to 
ascertain whether the requirements of  sections 13, 48, 49 and 50 of  the Act were complied with. In this regard the 
deplorable ignorance of  the police is also all too apparent, inasmuch as there is no indication that the provisions of  
sections 13, 48 and 50 were at all considered by the police who arrested the offender. We find from the records that 
from the time of  his arrest till the time of  his bail on 4.3.2004, the offender was kept in jail custody, which is in utter 
violation of  the provisions of  the Act. Although these points are not directly relevant for the purpose of  disposal 
of  this Rule, we mention the same only with the hope that in future such wanton violation of  law shall not occur 
and that the authorities concerned, when dealing with children, will act upon strict adherence to the provisions of   
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the Children Act, 1974 and the Children Rules, 1976 (the Rules). We must also mention the fact that the learned trial 
Judge, to his credit, has observed that the offender is a child and is required to be dealt with under the provisions 
of  Children Act, but then he failed miserably in not sending him to a remand home or place of  safety as required 
by section 49(2) of  the Act. With regard to the submission of  the petitioner that the learned Judge did not consider 
the other aspects of  the Act, namely sections 7 to 13 with regard to the venue, proceedings during the trial and 
attendance or exclusion of  certain persons, we are not aware of  exactly how the trial took place. On the other hand, 
we are also not aware that the trial was in contravention of  the provision of  sections 7 to 13. We can only presume, 
in the absence of  any allegation to the contrary, that the proceedings followed the requirements laid down in the 
Act. Certainly, throughout the whole proceedings we do not find the appointment of  any Probation Officer, which 
is a mandate of  section 50 of  the Act. Clearly this provision has been overlooked. This is a serious omission by the 
learned Judge since he is required by section 15 of  the Act to consider the report of  the Probation Officer when 
passing any order in respect of  the child.

Let us now consider the relevant provisions of  law involved in the instant petition leading to the sentence passed 
by the learned trial Judge, upon convicting the offender. Sections 52 and 53 of  the Act are the substantive 
provisions of  law which provide for sentencing a child offender upon conviction of  an offence punishable with 
death, transportation (which is now imprisonment for life, viz. Ordinance No.XLI of  1985) or imprisonment. 
Section 52 provides as follows:

“52. Commitment of child to certified institute:- Where a child is convicted of  an offence punishable with 
death, transportation or imprisonment, the Court may, if  it considers expedient so to deal with the child, order him to be   
committed to a certified institute for detention for a period which shall be not less than two and not more than ten years, but not 
in any case extending beyond the time when the child will attain the age of  eighteen years.”

Hence section 52 is the substantive provision of  law which provides for punishment of  a child upon conviction of  
an offence and section 53 provides an even more lenient alternative at the discretion of  the Court in a fit case. 
Perhaps these two sections should have been placed in the statute before section 51 which is a non-obstante 
provision. On the other hand, section 51 has perhaps been placed before the substantive sentencing provisions 
because of  its very fundamentally important character, i.e. the modes of  punishment which are not permissible to 
be inflicted upon children. Section 51(1) provides as follows:

“51. Restrictions on punishment of child:-(1) Notwithstanding anything to the contrary contained in any law, 
no child shall be sentenced to death, transportation or imprisonment: Provided that when a child is found to have committed an 
offence of  so serious a nature that the Court is of  opinion that no punishment, which under the provisions of  this Act it is 
authorised to inflict, is sufficient or when the Court is satisfied that the child is of  so unruly or of  so depraved character that he 
cannot be committed to a certified institute and that none of  the other methods in which the case may legally be dealt with is 
suitable, the Court may sentence the child to imprisonment or order him to be detained in such place and on such conditions as it 
thinks fit:

Provided further that no period of  detention so ordered shall exceed the maximum period of  punishment to which the child could 
have been sentenced for the offence committed: (emphasis added) Provided further that at any time during the period of  such 
detention the Court may, if  it thinks fit, direct that in lieu of  such detention the youthful offender be kept in a certified institute 
until he has attained the age of  eighteen years.”

Hence the importance of  section 51(I) is that the punishments which cannot be imposed on a child upon            
conviction are placed first and foremost in order to give the provision primacy and more emphasis. The purport of  
the section is that no child shall be sentenced to “death or imprisonment for life or imprisonment” (emphasis 
added). In our view this clearly indicates the intention of  the legislature to keep children, as far as possible, outside 
the system of  incarceration in prisons. Then the first proviso to section 51(1) provides exceptions to the substantive 
provision giving instances when a sentence of  imprisonment may be imposed. Moreover, in fact the law intends to 
protect youthful offenders (defined in section 2(n) as any child who has been found to have committed an offence). 
This is further highlighted by section 51(2), which provides that a youthful offender sentenced to imprisonment 
shall not be allowed to associate with adult prisoners.

Clearly the substantive provision of  section 51(1) is an exception to the general law. For example, in the case of  an 
offence punishable under section 302 of  the Penal Code, the prescribed punishment is a sentence of  death or 
imprisonment for life. However, in case of  children such punishment cannot be imposed. But then there is an 
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52 and 53. As we have discussed above, section 52 permits a child to be sentenced to detention in a certified 
institute, even in cases where the offence is punishable with death or imprisonment for life or imprisonment. All 
penal offences are, therefore, covered. But at the same time all other penal sanctions are excluded. Thus, it follows 
that upon conviction of  any offence under any law the sentence must be awarded in accordance with the sentencing 
provisions of  the Children Act, 1974 and the maximum sentence that could have been imposed on a child upon 
conviction of  any offence would have been detention in a certified institute for 10 years or up to the date of  his 
attaining the age of  18 years, whichever is earlier. In exceptional circumstances a sentence of  imprisonment may be 
imposed under the first proviso to section 51(1) of  the Act. It follows, therefore, that on conviction under section 
302, for example, if  the learned Judge expresses his view that the first proviso is attracted, an offender may be 
sentenced to imprisonment or detention in some place other than a certified institute but that order of  detention 
cannot be in excess of  10 years. Likewise, if  the learned Judge chose to impose a sentence of  imprisonment, then 
that also could not exceed 10 years, since the reason for imposing the sentence of  imprisonment or detention in 
some place other than a certified institute would have been based on the same opinion/satisfaction. The law 
provides that in the event of  such detention the learned Judge may direct that the child be returned from that place 
of  detention to be detained in a certified institute up to the age of  18 years. However, with all due respect to all 
concerned, we fully agree with the learned amici curiae that the sentence of  imprisonment for 14 years in the 
Munna case does not stand to reason. Moreover, although both the appellants were children at the time of  the trial, 
the case was not tried following the provisions of  the Children Act, 1974 and, therefore, there was no question of  
the learned trial Judge’s formation or expression of  opinion/satisfaction as required by the first proviso to section 
51(1).

On the separate issue of  the applicability of  section 67 of  the Act, the petitioner submitted that it is the prerogative 
of  the government to release any child or youthful offender held in detention in a certified institute or approved 
home at any time. We note from Rule 9 of  the Children Rules, 1976 that the inmates of  the certified institute or 
approved home are constantly and continuously monitored with regard to their background, character,                  
performance etc. Rule 9 of  the Rules provide as follows:

“9. Management of certified institues.-(1) The Superintendent shall maintain case file for each inmate separately 
containing detailed information about the family background, character, aptitude, performance in education, training and such 
other matters as he may consider necessary.

(2) The governing body of  a certified institute shall exercise such powers and shall conduct its, business in such manner as the 
Director may determine, and the decisions of  the governing body shall require approval of  the Director."

It appears to us, therefore, that the intention of  the legislature is to ensure assessment of  the children who are 
sentenced to detention in order to gauge the improvement in their character and behaviour with the view to setting 
them at liberty either conditionally or without condition. This reflects the general intention of  the legislature 
promulgating laws relating to children, that children are to be treated for their behaviour rather than punished for 
it, and whenever it is found that the behaviour of  the offending children has improved sufficiently to be released 
into mainstream society, then the question of  detaining them further does not arise. They should be released 
invoking the provisions of  section 67 of  the Act.

In the facts of  the instant case, we find from the records that there were positive reports regarding Rony from the 
concerned officials of  the KUK, Jessore. It is apparent from the reports, some of  which are before us, that Rony 
has developed into a respectable citizen, inasmuch as he is repentant for what he did and his all round achievement 
and change in behaviour led to a favourable conclusion about him. All these aspects of  his development were 
sufficient in the eyes of  those concerned to instigate them to report to their superior authority that Rony had 
improved sufficiently to be released. In our view, any offender who shows sufficient improvement in his character 
and behaviour in the assessment of  those who are given the duty to assess his development may be discharged 
before the completion of  his sentence of  detention. That is the purpose of  the law. We are of  the view that the 
interpretation given by the Ministry to In this respect we also do not agree with the view expressed by Mr. Khan 
that the government cannot override the decision of  the Court. The authority of  the government under section 67 
of  the Act has no connection with the sentence imposed by the Court. The discharge contemplated by this 
provision is based on totally different considerations which are reckoned after the offender starts residing in any 
certified institute or approved home, and are fully in consonance with the aims and purpose of  the Children Act, 
1974 and the Children Rules, 1976.



With regard to the note of  caution mentioned before us by Mr. Mahmood and Mr. Khan, we are of  the view that 
the children who resort to offending or who deviate from the acceptable behaviour or norms, do so not through 
their own fault but through the neglect or fault of  their parents and their immediate surroundings as well as the 
failure of  society to provide for their basic needs. It is a fact that we are frequently finding children engaging in 
more and more serious offences. That is a sad reflection of  the lack of  provision which the State makes available 
to these children and their parents or guardians. We note more and more that the more notorious criminals are 
engaging children in criminal activities and that the children are becoming easy targets as potential accomplices due 
to their impoverished background. We have come across some cases where even the parents push their own 
children into criminal activity in order that they may earn and sustain the family members. That again is a sad 
reflection of  our impoverished society and lack of  facilities provided by the State. Nevertheless, we feel that the 
children may not be blamed and castigated for their wrong-doing and that it is our duty as part of  the society to 
ensure that the children are protected from such criminal activities. It is very easy to say that a child has committed 
a serious offence and must be severely dealt with and sent to prison for the protection of  the public, but under the 
laws of  our country as well as international instruments covenants and norms, it is also our duty to ensure that we 
act with equanimity when dealing with cases of  children. Efforts must be made to explore the root causes of  the 
children’s deviant behaviour and to remedy that. They are to be given all the benefit that our Constitution and the 
law of  the land provide for them. We are also obliged to implement various beneficial provisions of  international 
conventions, covenants and treaties, such as the UN Convention on the Rights of  the Child (UNCRC) and             
International Covenant on Civil and Political Rights (ICCPR), of  which Bangladesh is a signatory. We note also that 
our Constitution allows for special laws to be enacted in favour of  children as well as other specified communities 
as detailed in Article 28(4) of  the Constitution. Therefore, the rights of  the child are not only protected by the 
Children Act, 1974, but are mandated by the UNCRC. Above all, the favourable provision of  the law and of  the 
covenants and conventions are to be applied to the benefit of  the child as provided by Article 28(4) of  the          
Constitution. In this regard we take support from the observation of  B.B. Roy Chowdhury, J. in the decision in 
Hussain Mohammad Ershad Vs. Bangladesh & ors, 21BLD (AD) 69 and also State Vs. Metropolitan Police 
Commissioner, 60 DLR 660.

We may also point out at this juncture that the Act itself  provides alternative and less draconian punishment in 
section 53, as an alternative to that which may be imposed under section 52. Be it noted that section 53 applies 
equally to serious offences as mentioned in section 52. The learned trial Judge has discretion under section 53 of  
the Act to deal with the child more leniently and, instead of  sentencing the child to detention under section 52, may 
choose one of  the alternative methods of  punishment as provided in section 53, including discharge with or 
without condition. However, this is where the learned Judge must exercise his discretion judiciously and cautiously 
in a fit case. It is necessary always be bear in mind that there must be proportionality between the offence            
committed and the sentence imposed. This is where the learned Judge must weigh in the balance all facts relating 
to the antecedents and background of  the child, which he should glean from the use of  the services of  the          
Probation Officer. We can only reiterate the submissions of  Mr. Islam and Mr. Mahmood that the intention of  the 
legislature in enacting the Children Act is to treat young offenders differently and to give them the opportunity to 
be reformed and rehabilitated since our entire sentencing policy is reformative, not retributive. We would suggest 
that the aim of  the law is to treat the deviant child to make him a better citizen as the punishment prescribed is 
purposely lenient and meant to reform and rehabilitate him. 

The development of  the children’s laws, international treaties, covenants and conventions has been considered in 
some detail in State vs Md. Roushan Mondal @ Hashem, 59 DLR 72. We can only reiterate that the laws 
have been developed over the years in a purposive way upon realisation of  the need to protect children for their 
acts of  indiscretion committed due to immaturity and impetuosity. To even consider any form of  retributive or 
deterrent punishment in the guise of  protection of  society would be a regressive step shutting our eyes to our 
obligation to provide a congenial environment in which our children may grow and flourish into worthy citizens. 
At all times the welfare and the best interest of  the child must be kept in the mind.

Yet again we express our views with the direction that the authorities concerned, including the Police, Judiciary and 
the Probation Service are to accord importance in interpreting and implementing the Act and the Rules in order to 
take appropriate action in respect of  children who come before them in accordance with the laws of  the land, 
keeping in mind the best interest of  the child.

79



In view of  the above discussion, the Rule is made absolute. We hold that the sentence passed by the learned 
Sessions Judge and Judge of  the Juvenile Court, Kushtia does not reflect a correct interpretation of  the provisions 
of  the Children Act, 1974 and the sentence of  imprisonment passed in respect of  Md. Zahidul Hasan, alias Rony, 
son of  Md. Nowshad Ali Mondal is erroneous. We hold that Md. Zahidul Hasan, alias Rony is not liable to be sent 
to prison upon attaining the age of  18 years and that the impugned order of  the Ministry of  Social Welfare is 
erroneous and without lawful authority. It is further held that the Ministry of  Social Welfare, in not considering the 
release of  the detenu under the provisions of  section 67 of  the Children Act, failed in its duty to implement the 
provisions of  the Children Act, 1974 and the Children Rules, 1976. It is imperative that the concerned Ministry 
consider the provisions of  law in their correct perspective.

Accordingly Md. Zahidul Hasan, alias Rony is discharged from his bail bond.

We are grateful for the valuable assistance rendered by learned Senior Advocates Mr. Mahmudul Islam and Mr. 
Rokanuddin Mahmood and also by Mr. Md. Khurshid Alam Khan, learned advocate as well as the petitioner Mrs. 
Fahima Nasrin, learned advocate and the learned Deputy Attorney General, Mr. Md. Abdus Samad Kamal.

In view of  the fact that the matter involves a child, we wish to remind all concerned that section 17 of  the Children 
Act, 1974 provides that the picture, name and identity of  a child offender shall not be published in the media and 
any such publication would be an offence under the said Act. Hence, the publication of  any photograph or the real 
name, address and identity of  the detenu is strictly prohibited in any form or manner whatsoever in any electronic, 
print or other media.

Let a copy of  this judgement and order be communicated to the Ministry of  Social Welfare, the Ministry of  Women 
and Children Affairs and the Inspector General of  Police. The Registrar, Supreme Court is directed to send a copy 
of  the judgement to each of  the learned District and Sessions Judges with instruction to disseminate the same 
amongst the members of  the Judiciary.

Let the lower Court records be transmitted at once along with a copy of  this judgement.

Sheikh Abdul Awal, J.

I agree.

I s m a i l
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Md. Imman Ali,J.
 
This appeal preferred by appellant Jaibar Ali Fakir is directed against the judgement and order of  conviction and 
sentence dated 23.9.85 passed by the learned Additional Sessions Judge-in-Charge of  Sessions Judge’s Court, 
Joypurhat in Sessions Case No.26 of  1984 arising out of  Joypurhat Police Station Case No.9 dated 26.2.81,   
convicting the appellant under sections 302/109 of  the Penal Code and sentencing him to life imprisonment. Being 
aggrieved by and dissatisfied with the said judgement and order the appellant preferred Jail Appeal No.12 of  1991 
which was renumbered as Jail Appeal No.4954 of  1991 (Dhaka) and also regular Criminal Appeal No.259 of  1985 
(Rangpur), renumbered as Criminal Appeal No.4953 of  1991 (Dhaka).  

The facts of  the case, in brief, are that on 1st Falgun, 1387 B.S. corresponding to 13.2.81 deceased Meher Ali went 
to Bogra in connection with a case there and returned to Joypurhat and since that time there has been no trace of  
him. Subsequently, on 19.2.81 his dead body was recovered from a well at the Baroshibaloy Mondir in village 
Belamla. U.D. Case No.1 dated 19.2.81 was recorded by one Jotish Chandra Mohonta (PW3).  The police came to 
the place of  occurrence, held inquest and thereafter sent the dead body to Joypurhat morgue for post mortem 
examination, which was held on 20.2.81. The informant Afaz Uddin (PW1), brother of  the victim, lodged the First 
Information Report (FIR) on 26.2.81 naming seven accused persons alleging that they forcibly took the victim away 
and after killing him, threw him into the well. Thus, Joypurhat P.S. Case No.9 dated 26.2.81 was set in motion. 

During the course of  investigation it was found by the officer investigating the case (I.O.) that the F.I.R. was false 
and that the appellant Jaibar Ali Fakir, Dulal Kazi and Ayub Hossain as well as Dudum (absconding) who is the son 
of  the victim Meher Ali, were the persons who killed the victim. The I.O. took steps for recording the confessional 
statements of  accused Jaibar Ali Fakir and Dulal Kazi as well as of  prosecution witness Saleha Khatun (PW5), the 
2nd wife of  deceased Meher Ali, under section 164 of  the Code of  Criminal Procedure (Cr.P.C.). Finding       
prima-facie case against the accused persons, charge sheet dated 8.5.82 was submitted against the accused under 
sections 302/201/34 of  the Penal Code. 
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The case records were forwarded to the Court of  learned Sessions Judge, Bogra where it was numbered as Sessions 
Case No.207 of  1982. Upon transfer of  the records to the newly formed sessions division at Joypurhat, the case 
was renumbered as Sessions Case No.26 of  1984. Initially charge was framed on 2.8.84 against the four accused 
persons, although the case was not ready due to the fact that accused Dudum was absconding and the formalities 
had not been fully complied. Subsequently, charge was framed again on 16.3.85 under sections 302/109 of  the 
Penal Code which was read over and explained to the accused present in Court, to which they pleaded not guilty 
and claimed to be tried. 

The prosecution examined eleven witnesses in order to establish the case against the accused persons, whereas the 
defence did not call any witness nor adduced any evidence in support of  their defence. From the trend of         
cross-examination of  the prosecution witnesses and the explanation given by the accused, when examined under 
section 342 of  the Cr.P.C., the defence case appears to be one of  innocence and false implication. In particular the 
appellant before us, when examined under section 342 of  the Cr.P.C., filed a written statement to the effect that the 
confessional statement was extracted from him through police torture and illegal confinement in police custody for 
21 days. 

No one has appeared in support of  the appeal. However, we took steps to ascertain from the jail authorities that 
the appellant, who had been sentenced to life imprisonment, had received the benefit of  the general amnesty of  
1991 and was freed from custody on 17.12.1992. 

Mrs. Shahnaz Haque, the learned Assistant Attorney General placed before us the evidence and materials on 
record. Mr. Mohammad Ali Akanda, the learned Deputy Attorney General appearing on behalf  of  the State, 
submits that although there is no eyewitness of  the occurrence nor any circumstantial evidence linking the accused 
with the murder of  the victim, the case has been proved beyond reasonable doubt by the confessional statement of  
the accused appellant, which is inculpatory and proved beyond doubt his complicity in the murder of  the victim. 
The learned D.A.G. submits that in view of  the unambiguous confessional statement the learned trial Judge rightly 
found the accused guilty and there is no reason for this Court to interfere with the judgement and order of             
conviction and sentence. He prays that the appeal may be dismissed. 

We have perused the judgement of  the trial Court, scrutinized the deposition of  the witnesses, confessional 
statement of  the appellant and considered the submissions of  the learned D.A.G. We have also perused the memo 
of  appeal. 

The learned trial Judge, we find, has rightly excluded from consideration the confession of  co-accused Dulal Kazi, 
whose statement recorded by the learned Magistrate under section 164 of  the Cr.P.C. was found defective, having 
not followed formalities laid down by law. Since there was no other evidence incriminating the accused persons, the 
learned trial Judge rightly acquitted co-accused Ayub Ali, Dudum and Dulal Kazi. On scrutiny of  the deposition of  
the witnesses we find that the informant Md. Afaz Uddin, who is the brother of  the victim, was not an eyewitness 
of  the occurrence nor was he a person to be trusted, inasmuch as he admittedly filed the false F.I.R. against seven 
named accused persons, but subsequently he did not support his own information and in his deposition implicated 
different accused persons, namely the four accused who stood trial. PW2, Md. Samsuddin is another brother of  the 
deceased, who could not say anything about the occurrence. In his cross-examination he stated that he was told by 
Jogen (PW4) that accused Dulal, Jaibar and Dudum killed his brother Meher Ali. However, he admitted that he did 
not tell this to anyone. PW3, Sree Jatish Chandra Mohonta stated that he was a Purohit of  Baroshib Mondir and 
that he smelled a dead body in the well of  the Mondir and informed the police. But he stated that he had no    
knowledge about the occurrence. PW4, Sree Jogendra Nath stated in his deposition that he heard on the 2nd of  
Falgun 1387 that Meher Ali was killed and the dead body was found in a well at the Mondir. In his                       
cross-examination he admitted that he did not say anything to the informant PW1 or Samsuddin about the 
occurrence and that he did not know those two persons. PW5, Saleha Begum is the 2nd wife of  the victim, deceased 
Meher Ali. She did not support the prosecution case and was declared hostile. In her cross-examination by the 
prosecution nothing could be elicited from her connecting the accused persons with the death of  the victim. PW6, 
Md. Kazimuddin was a witness of  the inquest. PW7, Md. Abu Hafiz is the Magistrate who recorded the statement 
of  Saleha Bibi (PW5) under section 164 of  the Code of  Criminal Procedure as well as the confessional statement 
of  accused Dulal Kazi. In his cross-examination he admitted that the statement does not show that the accused 
took any active part in the commission of  the offence. He also admitted that it was not possible to observe all the 
legal formalities as the printed form was not available.  PW8, Abu Noushed Khandker is a formal witness who
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recorded the F.I.R. PW9, Mohammad Ali is a Constable who carried the dead body to the morgue. PW10, Md. 
Amzad Hossain is another formal witness who initiated the U.D. Case No.1 dated 19.2.81 and held the inquest over 
the dead body of  the victim. Finally, the PW11 the Officer who investigated the case, deposed that he took up 
investigation of  the case on 29.2.81, examined witnesses, and he narrated in Court what the witnesses had told him. 
However, when deposing before the Court, the witnesses did not narrate what they are alleged to have said to the 
I.O.

Thus, it is clear that the sole basis of  the conviction of  the appellant was his statement recorded under section 164 
of  the Cr.P.C. by a Magistrate, who was not examined before the Court. 

It appears from the records that the appellant claimed to be a minor at the time of  trial. However, from the order 
sheet it appears that the learned trial Judge did not accept that he was a minor. However, the record speaks in 
support of  the fact that he was a minor. When examined under section 342 of  the Cr.P.C. the age of  the accused 
was stated to be 16 years. In the case of  State Vs. Khokan Mridha, 7 BLC 561 it was held:

“the age of  the convict appellant as recorded during her examination under section 342 of  the Code of  Criminal Procedure is 
normally recorded by the Court on the basis of  the look of  the accused. Even if  such age cannot be taken to be her exact age, 
but her age as recorded during her examination under section 342 of  the Code of  Criminal Procedure could be taken to be more 
reliable than the age given by accused Hosne Ara herself  and recorded by the Magistrate.” 

Hence, if  we accept that the age of  the accused recorded at the time of  his statement under section 342 of  the 
Cr.P.C. is more reliable, then it transpires that the accused was below the age of  16 at the time of  commencement 
of  the trial and certainly he was about 12 years old at the time of  commission of  the offence and about 12 years 
old at the time when his confession was recorded under section 164 of  the Cr.P.C. 

Hence, if  we accept that the age of  the accused recorded at the time of  his statement under section 342 of  the 
Cr.P.C. is more reliable, then it transpires that the accused was below the age of  16 at the time of  commencement 
of  the trial and certainly he was about 12 years old at the time of  commission of  the offence and about 12 years 
old at the time when his confession was recorded under section 164 of  the Cr.P.C. 

In view of  the fact that the learned trial Judge opined that the accused was not a minor, it cannot be said that the 
provisions of  section 66 of  the Children Act were contravened. However, when the accused was claiming to be a 
minor, the learned judge ought to have followed the provisions of  section 66 of  the Children Act in order to allay 
any possibility that the accused was indeed a minor and to give him an opportunity to prove his entitlement under 
the Children Act, 1974. In hindsight we find that later in the trial the learned Judge recording the statement of  the 
accused under section 342 of  the Cr.P.C. wrote the age of  the accused as 16, which would certainly mean that he 
was a minor at the time of  commencement of  the trial. Nevertheless, the fact that the accused was around 12 years 
of  age at the time of  the offence and at the time of  recording his confessional statement under section 164 of  the 
Code of  Criminal Procedure cannot be ignored.

Although, there is no law in our country regulating the mode of  recording confessional statements of  minors, it 
can be seen from jurisdictions other than ours that the Courts are always careful when taking into consideration 
confessions made by accused who are minors. Indeed in countries such as the United States of  America and 
Australia confessional statements of  minors cannot be recorded in the absence of  their parent, guardian or 
custodian. Moreover, one must also bear in mind the essence and philosophy behind the Children Act, 1974. By 
their nature children are not mature in thought and cannot be expected to have the same level of  understanding of  
legal provisions and appreciation of  the gravity of  situations in which they find themselves. So much so that it is an 
accepted phenomenon that children will act impetuously and do not always appropriate the consequences of  their 
actions, criminal or otherwise. In a situation when they are under appreciate they are liable to panic and say and do 
things which, in their estimation, are likely to gain their early release. 

In an article (found on the internet) titled “BUT I DIDN’T DO IT: PROTECTING THE RIGHTS OF               
JUVENILES DURING INTERROGATION” by Lisa M. Krzewinski, the author writes:

“Juveniles’ susceptibility to suggestion, coupled with their inherent naiveties and immature thought processes, raise considerable 
doubt as to their ability to understand and exercise their Fifth Amendment right against self-incrimination. Furthermore, they 
are extremely vulnerable to overimplicating themselves in crimes or, even more unfortunate for all involved, confessing to crimes 
they did not even commit.”
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According to child witness expert Richard Leo, “[a] false confession is the natural consequence of  police toughness 
on young adults.” Police tactics, including the use of  leading questions and the presentation of  false evidence, can 
be extremely persuasive to children, who are naturally susceptible to suggestion. Additionally, false confessions and 
admissions to inaccurate statements are often a juvenile’s reaction to a perceived threat. Children will take the blame 
for crimes they did not commit just to make the interrogation cease. Finally, inaccurate statements may be the result 
of  comparatively “immature” juvenile thought processes. Experts suggest that adolescents may see different 
options than an adult would when faced with a decision. Juveniles may also place a different value on their options 
than adults, such as emphasizing peer approval as a factor in the decision. Furthermore, juveniles differ in their 
identification of  the possible consequences that may follow from the options they are considering. For example, 
younger adolescents may not be able to think “strategically” when making statements, especially in such emotionally 
charged circumstances as a police interrogation.

In re B.M.B., a 1998 decision of  the Supreme Court of  Kansas held: 

“We cannot ignore the immaturity and inexperience of  a child under 14 years of  age and the obvious disadvantage such a child 
has in confronting a custodial police interrogation. In such a case, we conclude that the totality of  the circumstances is not sufficient 
to ensure that the child makes an intelligent and knowing waiver of  his rights. Furthermore, it stated that requiring the advice 
of  a parent or counselor is “relatively simple” and was “well-established as a safeguard against a juvenile’s improvident judicial 
acts.” 

In March 2000, the Supreme Court of  New Jersey said in State v. Presha that “special circumstances exist when 
a juvenile is under the age of  fourteen.” It held that, in such instances, an adult’s absence will render a juvenile’s 
statement inadmissible as a matter of  law.

In our view juveniles in our country are no different from those in other parts of  the world. In fact our youths are 
at a greater disadvantage, inasmuch as they are deprived of  the advanced media and information sources available 
in developed countries. In most cases they are uneducated.

In the facts of  the instant case, no one saw the occurrence. However, the accused appellant allegedly confessed his 
guilt, inasmuch as he is recorded to have stated before a Magistrate that he took part in the killing of  the victim 
when he was compelled by his companions to hold the leg of  the victim when another slaughtered him with a  
knife. 

We also note the fact that it appears from the order sheets of  the Magistrate Court that the accused Jaibar Ali Fakir 
was initially examined by the police on 8.6.81. It is not apparent on what basis he was accosted by the police or how 
the police came to know that he would be able to give them assistance with regard to the investigation of  that 
murder. Nevertheless, it transpires that on 8.6.81 the I.O. produced Jaibar Ali Fakir before a Magistrate for              
recording his statement as a witness under section 164 of  the Cr.P.C. This was duly done and the said statement as 
recorded by the Magistrate is found within the records. In that statement the accused appears to have implicated 
himself  in the murder of  the victim. However, there is no record to show that he was immediately arrested for the 
crime. We find that the accused was subsequently brought to the Magistrate’s Court under arrest on 7.7.81 and again 
he was forwarded to a Magistrate First Class for recording his confessional statement “judicially”. On comparison 
we find that the statement of  Jaibar Ali Fakir recorded as a witness under section 164 of  the Cr.P.C. and the 
statement recorded as a judicial confession subsequently are almost verbatim. We are perplexed by the mystery as 
to how and where the accused was kept in the interim period from 8.6.81, when he appears to have confessed his 
guilt before a Magistrate, and 7.7.81, when a confession was recorded by a Magistrate “judicially”. The statement of  
the appellant, when examined under section 342 of  the Cr.P.C., to our mind, sheds some light in this regard. The 
appellant, when giving his explanation under section 342 of  the Cr.P.C., stated that at the relevant time he was a 
student of  Class-VI and that the police took him to the police station and beat him and told him to say the names 
of  Ayub, Hamid, Chunnu and Dudum as the assailants of  Meher Ali and after giving him some more beating he 
was taken to the Magistrate. When he declined to say anything before the Magistrate he was again taken outside and 
threatened that if  he did not state before the Magistrate as directed he would again be taken to the police station. 
So the accused gave the statement at the dictates of  the police. Thereafter, from there he was taken back to the 
police station and kept there for 21 days and after beating him again he was taken before the Magistrate and told to 
repeat before the Magistrate what he had told the Magistrate earlier. That having been done, he was sent to jail 
custody. This narration, when juxtaposed to the order sheet of  the Magistrate, tends to indicates to us that after his 
first “admission” before the Magistrate as a witness, indicating his complicity in the murder, the accused was taken 
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into police custody and again produced before the Magistrate on 7.7.81 for recording his confessional statement   
“judicially’. On the other hand, we cannot accept that he would have been released by the police after he made the 
statement before the Magistrate as a witness on 8.6.81 admitting that he was involved in the killing of  the victim.   

We must also bear in mind the age of  the accused at the time of  the occurrence and at the time of  the alleged 
confessional statement. It is an accepted phenomenon that children are impressionable, gullible and more ready to 
admit guilt for other ulterior reasons. Upon research it has been found that children will falsely confess to have 
committed a crime when they believe that they may get some benefit as a result. This is illustrated by the excerpts 
of  the article mentioned above. 

In the facts and circumstances discussed above, we are of  the view that it would be entirely unsafe to rely upon the 
confessional statement of  a child, as defined in the Children Act, 1974, without corroboration of  the fact that he 
made the confession voluntarily and knowing the consequence of   waiving his right to remain silent. There being 
no such corroboration in this case, we find that it is unsafe to rely on the confession. 

In the facts of  the instant case, in view of  the timing of  the two statements of  Jaibar Ali Fakir recorded by the 
Magistrate, firstly as a witness and, secondly as an accused, and the doubts which arise with regard to his         
whereabouts in the interim period, we are of  the view that the confessional statement could not in any event be 
taken into consideration as the basis of  the conviction. Moreover, in cases of  this nature such statements ought not 
to be accepted as the sole basis of  the conviction, without corroboration. 

Furthermore, we are of  the view that, although our law does not provide for presence of  any parent, guardian or 
custodian at the time of  recording confessional statement, the children of  our country are no different from the 
children of  any other country and they ought to get the protection of  the law so that they do not make false  
confessions or confessions under threat or coercion. We feel, therefore, that prudence demands that when children 
are taken to record their confessional statements, they must be accompanied by a parent, guardian, custodian or 
legal representative. The Constitution in Article 35(4) gives the citizen the right to remain silent and not to     
incriminate himself. A mature person can assess the pros and cons in waiving that right when making any             
confessional statement, but the immature child cannot be expected to fully appreciate the outcome of  his action in 
waiving the right to silence. At that age he would be deemed not have the mental capacity in law to sign any 
contract, agreement or other document. Can he be deemed to have the mental capacity to sign away his                 
fundamental right to remain silent and not to incriminate himself ? The Children Act, 1974 provides for special 
consideration for children who come face to face with the law. They are dealt with differently due to their               
immaturity   and vulnerability. By the same token, children who are produced for questioning by the police or for 
recording their statement by a Magistrate under section 164 of  the Cr.P.C., either as a witness or as an accused, must 
be dealt with differently from adults. They must be accompanied by a parent, guardian, custodian or legal 
representative.  

In this case, there being no tangible evidence connecting the accused appellant with the crime alleged, we are of  the 
view that the appellant is entitled to the benefit of  doubt and that his conviction and sentence is liable to be set 
aside.    

In the result, Criminal Appeal No.4953 of  1991 is allowed. The impugned judgement and order of  conviction and 
sentence passed against accused appellant Jaibar Ali Fakir is hereby set aside. The appellant is acquitted of  the 
charges levelled against him. Jail Appeal No.4954 of  1991 is accordingly disposed. 

Let a copy of  this judgement be communicated to the Ministry of  Law Justice and Parliamentary Affairs with a 
recommendation to take steps for incorporating within the law a provision to have a parent, guardian, custodian or 
legal representative of  any minor to be present at the time of  recording her/his statement either by the police or 
any Magistrate. Audio recording of  the discourse between the accused and the Police/Magistrate would also give a 
better indication to the Court as to the voluntariness of  any confession recorded. 

Send down the lower Court records with a copy of  this judgement, immediately. 

A.F.M. Abdur Rahman, J. 

             I agree. 

I s m a i l
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The facts of  the case, in brief, are that on 20.04.2008 a young girl by the name of  Arifa, daughter of  Rajab Uddin 
of  village Bhomra, District-Shatkhira, along with one Ripon, was caught red-handed having in her possession 29 
bottles of  phensedyl, which were strapped to various parts of  Arifa’s body. Police seized the incriminating articles 
in the presence of  witnesses and produced Arifa and Ripon before the Magistrate on 21.04.2008. The informant 
stated in the F.I.R. that Arifa was 10 years old. The learned Magistrate, upon perusing the F.I.R. and the forwarding 
of  the Investigating Officer, sent Arifa and Ripon to jail custody. Subsequently a prayer was made for their bail, 
which was opposed by the prosecution and rejected by the learned Magistrate. However, Arifa was directed to be 
sent to safe custody.

Upon scrutiny of  the various reports which have been filed before us, it now appears that Arifa was above 9 years 
of  age, as found by the learned CMM in the course of  his inquiry for ascertaining her age. Therefore, clearly section 
82 of  the Penal Code, which provides that nothing is an offence which is done by a child under nine years of  age, 
is not applicable. Whether or not she falls within the provision of  section 83 of  the said Code would have to be 
considered by the Court. Therefore, the police cannot be faulted fornot releasing her there and then. But there is 
nothing on record to indicate that they at all considered her bail. Actions of  the Police

It is stated in the F.I.R., lodged by a police officer at 14.15 on the date of  occurrence (20.04.2008) that accused Arifa 
was 10 years old. Thus S.I. Ashim Kumar Das, who arrested her, cannot be faulted for doing so. But he could and 
should have tried to locate the girl’s parents which he did not do. There is nothing on record to indicate that either 
he or the officer-in-charge of  the police station took any steps in this regard. There is a clear mandate in section 
13(2) of  the Act, 1974 to do so.

In forwarding Arifa to the Court of  learned Metropolitan Magistrate, the police officer, S.I. Shibu Prasad Dutta had 
observed that Arifa was a 10 year old child and accordingly she must be dealt with under the provisions of  the Act, 
1974. Having said that, he prayed that the accused be kept in jail custody till the conclusion of  the investigation and 
he strongly opposed her release on bail. So much for the knowledge of  the Children Act! He obviously needs 
more training and better knowledge about the provisions of  the Children Act.

At the very first instance, the police officer dealing with the child has a responsibility to consider bail. If  the offence 
alleged is bailable, then bail is to be granted as of  right. Under section 48 of  the Act, 1974, the officer has to 
consider bail even if  the child is arrested of  a non-bailable offence. Section 48 of  the Act provides as follows:

“48. Bail of child arrested. - Where a person apparently under the age of  sixteen years is arrested on a charge of  a 
non-bailable offence and cannot be brought forthwith before a Court, the officer-in-charge of  the police station to which such 
person is brought may release him on bail, if  sufficient security is forthcoming, but shall not do so where the release of  the person 
shall bring him into association with any reputed criminal or expose him to moral danger or where his release would defeat the 
ends of  justice.”

It appears from the order sheet of  the Court of  the learned Chief  Metropolitan Magistrate that Arifa was produced 
before the Court on 21.04.08. It is not apparent where she was kept during the night of  20.04.08. Section 49 (1) of  
the Act, 1974 provides as follows:

“49. Custody of child not enlarged on bail.-(1) Where a person apparently under the age of  sixteen years 
having been arrested is not released under section 48, the officer-in-charge of  the police-station shall cause him to be detained in 
a remand home or a place of  safety until he can be brought before a Court.”

There is nothing on record to suggest that Arifa was sent to any remand home or place of  safety either on 
20.04.2008 or after she was produced before the Magistrate on 21.04.2008. Furthermore, it appears from the record 
that both the police officers were totally oblivious of  the provisions of  section 50 of  the Act, 1974, which provides 
as follows:

“50. Submission of information to Probation Officer by police after arrest.-Immediately after the 
arrest of  a child, it shall be the duty of  the police-officer, or any other person affecting the arrest to inform the Probation Officer 
of  such arrest in order to enable the said Probation Officer to proceed forthwith in obtaining information regarding his            
antecedents andf  amily history and other material circumstances likely to assist the Court in making its order.” 
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As stated above they also appear to have ignored the provisions of  section 13(2) of  the Act, which provides as 
follows:

“13(2) Where the child is arrested, the officer in charge of  the police station to which he is brought shall forthwith inform the 
parent or guardian, if  he can be found, of  such arrest, and shall also cause him to be directed to attend the Court before which 
the child will appear and shall specify the date of  such appearance.”

The police, it appears, acted in violation of  the provisions of  the Act. At least, there appears to be no indication 
that they were aware of  the above-noted provisions of  law or made any attempt to comply with the requirements. 
The police station is two kilometres from the place of  occurrence. But there is nothing in the reports produced 
before us to suggest that they made any attempt to locate the parents of  the girl or any other relatives. No attempt 
was made to appoint a probation officer, which is the requirement of  section 50, as quoted above.

The Commissioner of  Khulna Metropolitan Police sent his explanation along with supporting papers stating inter 
alia that departmental action is being taken against the officers concerned. In the light of  above observations and 
the explanation given by the Commissioner of  Khulna Metropolitan Police, the said explanation may be accepted 
as compliance of  this Court’s order.

Duties of  the Court

The learned CMM in his report to this Court under Memo No.KMM-133/08-92 dated 30.04.2008 states that on 
21.04.08 the case papers were placed before the Additional Chief  Metropolitan Magistrate in charge. Since there 
was no application for bail when the accused was produced before the Court, in the usual course the Court 
forwarded her to jail custody. It is clear that at this juncture the learned Additional Chief  Metropolitan Magistrate 
did not consider the provisions of  the Act, 1974. The learned CMM points out that the accused was not brought 
before the Court, which is not borne out by the order sheet. He also states that in Khulna Jail there is a separate 
ward for the safe custody of  accused women and children. There is nothing on record to indicate that Arifa was 
ordered to be kept in safe custody separately from other adults. On 22.04.08 an application for bail was filed, which 
was kept for hearing on 23.04.08. In such situation section 49(2) of  the Act, 1974 is applicable, which provides as 
follows:

“49(2) A Court, on remanding for trial a child who is not released on bail, shall order him to be detained in a remand home 
or a place of  safety.”

The above provision is very clear. As soon as a child is brought before the Court bells should be ringing in the 
minds of  the Judge to remind him that provisions of  the Children Act are applicable. He should immediately 
consider all possible means of  releasing the child, unless there is good reason to keep her/him in detention. Here 
the learned Additional Chief  Metropolitan Magistrate appears to have even forgotten the proviso to section 497 
of  the Code of  Criminal Procedure, which allows granting of  bail to a child even in cases involving non-bailable 
offences. The order sheet of  the learned Additional Chief  Metropolitan Magistrate shows that on 21.04.08 Arifa 
was sent to jail custody with a custody warrant. On 23.04.08 Arifa was ordered to be taken to safe custody. No 
mention was made that she must be kept separated from adult detainees. Also there is nothing on record to indicate 
that any other steps were taken to ascertain alternative measures regarding her custody.

The learned Additional Chief  Metropolitan Magistrate did not take any step to appoint a Probation Officer, where 
the police had failed to do so, nor was any attempt made or directed to locate the parents of  the girl, where the 
police had failed to do so. The actions of  the learned Additional Chief  Metropolitan Magistrate, as apparent from 
his order sheet, clearly point to his lack of  appreciation of  the provisions of  law and his patent failure to implement 
the provisions of  the Act, 1974.

In his explanation in answer to this Rule, the learned CMM by his Memo No.KMM-133/08-92 dated 30.04.2008 
states that the police did not appoint any probation officer under section 50 of  the Act nor brought the matter to 
the notice of  the Court and for that reason the learned Additional Chief  Metropolitan Magistrate ordered the girl 
to be sent to jail custody instead of  safe custody. This explanation is not acceptable, since the learned Magistrate 
should have seen that in the FIR the accused was stated to be 10 years old. It was only after the learned advocates 
from the Jatio Mahila Ainjibi Samity appeared and stated before the learned CMM that it was not safe to keep Arifa 
with other adult accused persons inside the jail that the girl was given to the jimma of  a learned advocate to be kept 
in the Temporary Centre of  BNWLA.
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On 24.04.08 steps were taken to ascertain Arifa’s age, but it was only after specific directions were issued by order 
of  this Court dated 14.5.2008 that proper steps were taken in accordance with section 66(1) of  the Act to ascertain 
the age of  the girl, by holding a full-fledged inquiry, where evidence in respect of  her age was given by a number 
of  persons.

The earliest reference to a probation officer is found in the order of  the learned CMM dated 20.05.08. This 
appointment should have been made by the police on 20.04.08, when the girl was first arrested, as dictated by 
section 50 of  the Act. However, though late, the appointment of  the probation officer was made on 20.05.2008 by 
the learned CMM, and we appreciate this action as better late than never.

The age assessment hearing which took place on the specific direction of  this Court was done satisfactorily and the 
age of  Arifa has been prima-facie found to be above nine years. We may point out, at this juncture, that the local 
Union Parishad Chairman, being entrustedby law to keep a record of  births and deaths, although it was a belated 
registration, proved Arifa’s birth registration, with supporting records from his office, which carries weight. Only in 
the absence of  such evidence, or where doubt is raised about its authenticity, would it be necessary to turn to other 
records such as school registers and radiographic plates used to assess age. The last mentioned process, though 
clearly independent and free from human taint, is accurate only to a certain degree.

The age of  the girl having been prima facie found to have been recorded in accordance with the law, other matters 
will now be dealt with by the learned CMM in accordance with law. Our initial reaction, which led to issuance of  
the Rule, was as a result of  the newspaper report that the arrested girl, Arifa was aged only eight years, which would 
bar any criminal prosecution under section 82 Penal Code. In view of  the fact that she was found by the learned 
CMM to be above nine years of  age, the Court was then bound to consider application of  section 83 of  the Penal 
Code to the facts of  the case. Section 83 provides as follows:

“83. Nothing is an offence which is done by a child above nine years of  age and under twelve, who has not attained sufficient 
maturity of  understanding to judge of  the nature and consequence of  his conduct on that occasion.”

In the face of  such legislation it is the bounden duty of  the Court in every case to ascertain whether the accused 
would fall into the category provided by section 83, quoted above. It would be all the more necessary for the Court 
to go through this exercise in view of  the reality of  our society that in the vast majority of  the cases theaccused 
persons from the poverty-stricken sector of  our society remain undefended or poorly defended.

In the facts of  the instant case, for example, where the accused is barely above the age of  full exemption from 
criminal prosecution, it would be incumbent upon the Court to ascertain that the accused understood that the item 
she was carrying was contraband, that what she was doing was illegal, that she appreciated the consequence of  
supplying the item to others, and whether she was at all aware of  the effect of  drugs and whether or not she was 
simply obeying the orders of  her elders out of  deference or fear. The Court must consider whether the accused 
child is capable of  having the mens rea to commit the offence alleged. In our view it is necessary for the Court to 
visualize the position of  the child and to try and appreciate his or her mental state in doing the act for which she or 
he is being prosecuted.

We hasten to add that our comments are meant to be for consideration generally and should not prejudice the 
Court in any way when dealing with the accused in the instant case. It is for the Court dealing with any particular 
case to consider all the relevant legal provisions and all the prevailing circumstances before reaching any decision 
on the issues raised in the case.

However, there still remains the question of  the custody of  accused Arifa. At present she is on bail, jimma having 
been granted to the learned advocates of  the B.N.W.L.A. on the undertaking that they would keep her in their 
custody at the Temporary Centre maintained by them at Khulna. However, that accommodation may or may not 
be suitable for keeping the accused girl. Whether that accommodation is suitable cannot be ascertained by us at this 
stage. Whether or not the girl will be granted bail when the trial commences is a matter of  discretion of  the learned 
trial Judge. But we feel it apt at this stage to put on record the various avenues which may be open to the Court, 
which is in seisin of  the matter. 
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The underlying theme of  international covenants and instruments relating to children is that they are to be enlarged 
on bail and to be detained only as a last resort. In the facts of  the instant case, the possibilities are that, firstly, the 
accused may not be released on bail. Section 49 of  the Act, 1974 provides that if  a child, who is accused of  an 
offence, is not released on bail then the Court shall order him/her to be detained in a remand home or a place of  
safety. The question is whether there is any such place suitable for a girl just over 9 years old. We are told that there 
is no place of  safety or remand centre or safe home maintained by the Government in Khulna, but that there is 
such a place in Bagerhat, which is about 18 Kilometres away.

The second possibility is that, if  the learned Judge, before whom the matter appears for trial, feels inclined, he may 
consider the bail matter, particularly bearing in mind the probable unsuitability of  safe home atmosphere for a child 
of  such tender age. However, the bail may be subject to custody of  the girl being given to any personconsidered 
suitable by the learned Judge. The Court, in all circumstances, must ensure the best interests of  the child. Under 
normal circumstances any child ordered by the Court to be enlarged on bail would go to the parents; normally the 
best interests of  any child would demand that it be kept in the custody of  the parents. In this regard we get some 
guidelines from the United Nations Convention on the Rights of  the Child (UNCRC). Bangladesh was one of  the 
first signatories to the Convention and is bound to take steps for implementing the provisions thereof. Being 
signatory we cannot ignore, rather we should, so far as possible, implement the aims and goals of  the UNCRC. The 
matter of  international covenants/conventions and their incorporation into national laws was considered in a 
decision of  the Indian Supreme Court in People’s Union for Civil Liberties v. Union of  India, 1997 SCC (Cri) 
434. Their lordships made extensive reference to an Australian decision in Minister for Immigration and Ethnic 
Affairs v. Teoh, (1995) 69 Aus LJ 423. In the latter case the applicability of  the UNCRC was in issue. Mason C.J. 
stated the position as follows:

“It is well established that the provisions of  an international treaty to which Australia is a party do not form part of           
Australian law unless those provisions have been validly incorporated into our municipal law by statute..... [B]ut the fact that 
the Convention has not been incorporated into Australian law does not mean that its ratification holds no significance for 
Australian law.” His lordship went on to say, “The provisions of  an international convention to which Australia is a 
party, especially one which declares universal fundamental rights, may be used by the courts as a legitimate guide in developing 
the common law.” Jeevan Reddy J. delivering the judgement in the People’s Union for Civil Liberties case, cited 
above, after deliberation on the Australian decision, stated as follows: “.... the provisions of  the covenant, which 
elucidate and go to effectuate the fundamental rights guaranteed by our Constitution, can certainly be relied upon by courts as 
facets of  those fundamental rights and hence, enforceable as such.”

Our Appellate Division also propounded a similar view in Hussain Muhammad Ershad Vs. Bangladesh and 
others, 21 BLD (AD) 69. B.B. Roy Chowdhury J. stated as follows:

“True it is that Universal Human Rights norms, whether given in the Universal Declaration or in the Covenants, are not 
directly enforceable in national courts.”

His lordship went on to say that they would be enforceable if  the provisions are incorporated into the domestic law 
and that courts should not ignore the international obligations, which a country undertakes. If  domestic laws are 
not clear enough or there is nothing therein, the national courts should draw upon the principles incorporated in 
the international instruments. If  domestic law is inconsistent with international instrument, then the court must 
respect national law, but shall draw attention of  the law makers to such inconsistencies.

So, it is an accepted principle that international covenants, conventions treaties and other instruments signed by 
State parties are not considered to be binding unless they are incorporated into the laws of  the land. To our    
knowledge Bangladesh has not yet incorporated all the provisions of  the UNCRC into its national laws. On the 
other hand our domestic laws do not contain the beneficial provisions of  the UNCRC and they also are not in 
conflict with our domestic laws, save and except Article 21 regarding adoption. They may, therefore, be considered 
if  it would be in the best interests of  the child.

Let us consider some of  the relevant provisions of  the UNCRC in juxtaposition to our Constitution and laws. We 
bear in mind that Article 28(4) of  the Constitution permits favourable laws to be enacted with regard to children 
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even though it might be otherwise discriminatory. Article 28(4) provides as follows:

“Nothing in this article shall prevent the State from making special provision in favour of  women or children or for the  
advancement of  any backward section of  citizens.”

The Children Act, 1974 has promulgated succinct provisions aimed at giving special treatment for children. The 
UNCRC goes further to
provide more beneficial provisions dealing with children. It is stated in the preamble of  the UNCRC that the child 
for the good and harmonious development of  his or her personality should grow up in a family environment, in an 
atmosphere of  happiness, love and understanding. It is also stated in the UNCRC, quoting from the Declaration of  
Rights of  the Child, “the child by reason of  his physical and mental immaturity needs special safeguards 
and care including appropriate legal protection before as well as after birth.” In Article 3(1) it is stated as 
follows:

“In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of  law,               
administrative authorities or legislative bodies, the best interests of  the child shall be a primary consideration” 
[emphasis added]

Article 9.1 of  the UNCRC provides as follows:

“9.1. States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when 
competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation 
is necessary for the best interests of  the child. Such determination may be necessary in a particular case such as one involving 
abuse or neglect of  the child by the parents…..”

In the facts of  the instant case, we have found from the materials on record that the girl’s mother is herself  in 
custody on allegation of  carrying illegal drugs. The father appears to have abused the girl by engaging her in 
carrying illegal drugs as a source of  income for him and his family. So, although it would normally be in the best 
interests of  any child to be with the parents, in the circumstances of  the present case, it may be felt that her best 
interests would not be to remain with the parents, at least until the Court becomes satisfied about their suitability 
to get custody of  the accused.

On the contrary Article 19.1 provides as follows:

“19.1. States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child 
from all forms of  physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, 
including sexual abuse, while in the care of  parent(s), legal guardian(s) or any other person who has the care of  the child.”

In such circumstances the Convention enjoins that the State shall provide alternative arrangements, as seen in 
Article 20, which provides as follows:

“20.1. A child temporarily or permanently deprived of  his or her family environment, or in whose own best interests cannot be 
allowed to remain in that environment, shall be entitled to special protection and assistance provided by the State.

2. States Parties shall in accordance with their national laws ensure alternative care for such a child.

3. Such care could include, inter alia, foster placement, kafalah of  Islamic law, adoption or if  necessary placement in suitable 
institutions for the care of  children. When considering solutions, due regard shall be paid to the desirability of  continuity in 
a child's upbringing and to the child's ethnic, religious, cultural and linguistic background.”

In view of  the above provision, the Court may consider the third alternative, i.e. placement with any close relatives 
who might be willing to take the girl into their custody. Failing that, the Court would look to other distant 
relatives/any other benevolent person, who might agree to take the girl into their custody at their risk and                
responsibility. In this respect fostering might be a realistic alternative. Thus at all times the Court must bear in mind 
the paramountcy of  the best interests of  the child. In the facts of  the instant case it appears that a probation officer 
has been appointed by the Court, who has duties as detailed in Section 16 and 31 of  the Act, 1974 and Rule 21 of  
the Children Rules 1976 (the Rules, 1976). The trial Court or appellate Court is not in a position to ascertain the 
physical aspects with regard to the family background, character of  the accused and the circumstances in which he 
or she was brought up. For this reason it is imperative that the Court should rely on a report from the probation 
officer, who will go to the locality, if  necessary, to ascertain all the factual aspects necessary for the Court to come  
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to a decision with regard to the child. He would also speak to the accused as provided by the UNCRC. Article 12 
provides as follows:

“12.1. States Parties shall assure to the child who is capable of  forming his or her own views the right to express those views 
freely in all matters affecting the child, the views of  the child being given due weight in accordance with the age and maturity 
of  the child.

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative 
proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with 
the procedural rules of  national law.”

Ms. Habibunnesa, learned advocate appearing before us, reports that in the instant case there was a meeting 
convened in Arifa's home village in the presence of  the local Chairman and other elders of  the locality, as well as 
the probation officer, when the custody of  Arifa was discussed. At that meeting Arifa’s paternal uncle, namely Md. 
Sana Ullah Gazi, had agreed to take the responsibility for the custody of  Arifa till she reaches the age of  18 years. 
We are not aware of  the factual situation and would not wish to pass any comments. However, the Court dealing 
with the custody of  the child would have recourse to the report of  the probation officer who in turn would 
ascertain from the locality as well as from the persons involved in the case and the relatives of  Arifa and Arifa 
herself, and will then decide as to what may be in the best interests of  the child. We feel that it is important to point 
out that Arifa’s views on the issue of  her custody must be sought and respected, so far as practicable and reasonable 
keeping in mind her age and mental development. This is in consonance with the international covenants and 
treaties dealing with children and juveniles. At the end of  the day it will be up to the learned Judge/Magistrate 
conducting the trial to decide what will be in the best interests of  the child, bearing in mind all the circumstances 
reported to him and brought before him by way of  evidence and report, particularly of  the probation officer. In 
the light of  the above discussion we may summarize our observations as below:

1. It is the duty of  this Court and all other Courts as well as the other state departments, functionaries and agencies 
dealing with children, to keep in mind that the best interests of  the child (accused or otherwise) must be           
considered first and foremost in dealing with all aspects concerning that child.

2. The parents of  the children who are brought before the police under arrest or otherwise, must be informed 
without delay.

3. A probation officer must be appointed immediately to report to the Court with regard to matters concerning the 
child.

4. Bail should be considered as a matter of  course and detention/confinement should ensue only as the exception 
in unavoidable scenarios.

5. In dealing with the child, its custody, care, protection and wellbeing, the views of  the child, its parents, guardians, 
extended family members as well as social welfare agencies must be considered.

6. Where the best interests of  the child demands its separation from its parents, special protection and assistance 
must be provided and there must be alternative care for the child.

7. Steps must be taken to assist the parents to mend their ways and to provide a congenial atmosphere for the 
proper development of  the child.

8. If  a child is detained or placed in the care of  someone other than the natural parents, its detention or placement 
must be reviewed at short intervals with a view to handing back custody to its parents or guardians, subject to 
their attainment of  suitability to get custody of  the child.

9. When dealing with children, detention and imprisonment shall be used only as a measure of  last resort and for 
the shortest period of  time, particularly keeping in view the age and gender of  the child.

10. If  detention is inevitable, then the child shall be kept in the appropriate Homes/Institutions, separated from 
adults and preferably with others of  his/her same age group.

11. Every effort must be made at all stages for reintegration of  the child within the family and so as to enable 
him/her to assume a constructive role in society.
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12. Due consideration must be given to the fact that children come into conflict with the law due to failure of  their 
parents/ guardians or the State to provide adequate facilities for their proper upbringing. If  the parents or 
guardians lead the child astray, then it is they who are liable and not the child.

13. The Legislature should consider amending the Children Act, 1974 or formulating new laws giving effect to the 
provisions of  the UNCRC, as is the mandate of  that Convention upon the signatories.

14. The use of  children as ‘drug mules’ should be made an offence and incorporated in the Children Act, making 
the parents/ guardians of  any child used for carrying drugs criminally liable.

15. The State must make provision for diversion of  child offenders from the formal placement in government safe 
homes/prisons to be placed in an atmosphere where the child may be guided in more congenial surroundings 
within a family unit, either with relatives or unrelated foster families, if  necessary on payment of  costs for the 
child’s maintenance.

In the light of  the above the learned CMM and in due course any other Court dealing with the child will bear in 
mind the observations made by us and decide upon the issue of  granting bail and giving custody of  the accused 
child, taking into account the report of  the probation officer, the views of  the parents and relatives as well as the 
child herself  and any other materials available before him and deciding the custody of  the child, choosing       
whichever avenue might be in the best interests of  the child. The authorities concerned are directed to take            
appropriate steps for training their officials on compliance with the legal provisions relating to children. The police 
authorities may further consider setting up special units in every police station with officers properly trained and 
sensitised to deal with child offenders and children generally. With these observations, the explanation forwarded 
by the learned CMM is also accepted. Let a copy of  this order be communicated to the Inspector General of  Police, 
Metropolitan Police Commissioner, Khulna, Director General, Department of  Social Services, Secretary of  the
Ministry of  Social Welfare, Secretary to Ministry of  Home Affairs and Secretary to the Law Ministry.

All expenses incurred by the probation officer for the purpose of  this case will be borne by the Department of  
Social Services.

With the above observations and directions the Rule is disposed of.

Md. Emdadul Huq:J,

I agree.

B i l k i s
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The State -Versus- The Secretary, Ministry of  Home Affairs, Bangladesh Secretariat, Dhaka 
and others (Suo-Motu Rule No.15 of  2010), 19 BLT 376

IN THE SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION

(SPECIAL ORIGINAL JURISDICTION)

SUO-MOTU RULE NO. 15 OF 2010

The State ................Petitioner

-Versus-

The Secretary, Ministry of  Home Affairs, Bangladesh Secretariat, 

Dhaka and others ....................Respondents.

Mr. Md. Motaher Hossain,   Heard and judgement 

Deputy Attorney General with  on: 25.10.2010 

Mr. Samarendra Nath 

Biswas, Assistant Attorney 

General & Mr. Md. Jahangir 

Alam, Assistant Attorney 

General ............For the respondents 

Present: 

Mr. Justice Md. Imman Ali 

And 

Mr. Justice Obaidul Hassan  

Md. Imman Ali, J.

A report in the Daily Star published on 29.09.2010 under the caption “Keep child prisoners in correction centres 
instead of  jails” was brought to the notice of  this Court and a Suo Muto Rule was issued on that date directing the 
Secretary, Ministry of  Home Affairs and the Inspector General of  Prisons to report to this Court within two weeks 
specifying where the 145 children were being held and by order of  what authority they were being so held. The 
Secretary, Ministry of  Social Welfare was also directed to furnish a list of  all remand homes and places of  safety 
within the country under the control and supervision of  the said Ministry. According to the newspaper report 145 
children were being held in 67 prisons within the country. 

We have received a report from the Directorate of  Prisons under Memo No. ¢f¢X/f¢l-25/2010/2335(2) dated 
06.09.2010 giving the statistics regarding the 145 children aged up to 18 years who were held in custody within the 
different prisons of  this country during August 2010. A further Memo No. ¢f¢X/f¢l-25/2010/2567(2) dated 
03.10.2010 has been forwarded to this Court giving details of  a total of  121 children up to the age of  18 years held 
in custody within the different prisons of  this country during the month of  September 2010. 

Ms. Fahima Nasrin and Mr. Manzill Murshid, learned advocates of  the Supreme Court Bar being present in Court 
volunteer to assist by giving certain information with regard to the condition of  children being held in prisons of  
this country. It has been brought to our attention that in the year 2003 a Suo Motu Rule was issued by a Division 
Bench of  the High Court Division with regard to the number of  children being held within prisons of  this country, 
as a result of  which a taskforce was setup chaired by the Cabinet Secretary comprising Secretaries of  various 
Ministries and others in order to look into the condition of  children being held within the prisons. Ms. Fahima 
Nasrin submits that in fact as a result of  the decision in that Suo Motu Rule the number of  the children held within 
the prisons was reduced from around 1200 to around 121. However, the effectiveness of  the taskforce appears to 
have dwindled, inasmuch as it is not meeting regularly as mandated. Mr. Manzill Murshid pointed out that the last 
meeting of  the taskforce was held about two months ago, and there was a period during the caretaker government 
when it did not meet for over one year. 
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Mr. Samarendra Nath Biswas, learned Assistant Attorney General appearing on behalf  of  the respondents has 
taken us through the report submitted by the Inspector General of  Prisons under the aforesaid memo dated 
03.10.2010. He points out the number of  children in the reports who fall within the definition of  child in the 
Children Act, i.e. under the age of  16 years. He points out that in the month of  August the number was 48 and in 
the month of  September it dropped to 41. The learned AAG has also points out that the eleven districts namely, 
Khulna, Satkhira, Narail, Magura, Jheniadah, Kushtia, Bagerhat, Faridpur, Rajbari, Chuadanga and Meherpur which 
are not too distant from the Kishore Unnayan Kendra in Jessore, and the seven districts namely, Dhaka,             
Munshigonj, Manikgonj, Mymensingh, Tangail, Narayangonj and Narsingdi which are within easy reach of  the 
Kishore Unnayan Kendra in Gazipur. He also points out that according to the report of  the Ministry of  Social 
Welfare there are six Safe Homes under the control and supervision of  the Ministry of  Social Welfare which house 
female children.  

The law relating to custody of  children, who have come into conflict with the law, is to be found in the Children 
Act, 1974. It is a fundamental aspect of  the Children Act that children are not to be kept in custody within the 
prisons, during the pendency of  any trial of  the child. The law permits the Court to enlarge any child alleged to 
have committed a non-bailable offence on bail under the proviso to section 497 of  the Code of  Criminal             
Procedure. Section 49(2) of  the Children Act provides that if  the Court does not grant bail, then the child shall be 
ordered to be detained in a remand home or place of  safety. Section 2(j) of  the Children Act defines a place of  
safety as follows: 

“2(j) “place of  safety” includes a remand home, or any other suitable place or institution, the occupier or manger of  which is 
willing temporarily to receive a child or where such remand home or other suitable place or institution is not available, in the 
case of  a male child only, a police-station in which arrangements are available or can be made for keeping children in custody 
separately from the other offenders.”

We note that, therefore, the Court has no authority whatsoever to send any child during the pendency of  a trial to 
be held in custody within any prison. A place of  safety is clearly defined in the Act itself  and no mention is made 
to the effect that any prison will be a place of  safety for any child. A child is defined within section 2(l) of  the 
Children Act as any one below the age of  16. There is no provision within the Children Act or any other law which 
permits any judge to send a child during the pendencty of  a trial to be held in custody within any prison. Had it 
been intention of  the legislature to allow any child to be kept in custody in a prison that provision could have been 
mentioned in section 49(2) and the word ‘jail’ could have been added in the definition of  place of  safety in section 
2(j) of  the Children Act. It is quite clear, therefore, that no child can be sent to jail custody during the pendency of  
a trial. We find from the statistics sent to us by the Inspector General of  Prisons that the jail population, so far as 
children are concerned, fluctuates considerably. Within one month from August to September 2010 the number of  
inmates below 16 years of  age fell from 48 to 41. 

The Children Act defines a child as anyone below the age of  16 years, so, we would confine our observation to the 
children who are in custody in the prisons under the age of  16. We find that out of  the total of  41 children held in 
custody within the prisons in September, four are girls. We also find that three of  the children in custody are in fact 
being held in “Safe Custody”, i.e. no offence is alleged against them. We have expressed our view in the past that a 
prison cannot ever be a place for safe custody. 

Now let us consider how these children find themselves in prison. From the materials before us, we find that a boy 
aged 14 years namely, Md. Milon Hossain is being held in Manikgonj District Jail in connection with Singair P.S. 
Case No.14 dated 15.09.2010 under sections 347/506(2)114 of  the Penal Code, and one Parveen Akter Shimu aged 
10 is being held in safe custody in connection with Singair P.S. GD Entry No.1086 dated 24.09.2010 under section 
54 of  the Code of  Criminal Procedure (Cr.P.C.). We also find one Md. Zahirul Islam a boy aged 13, is being held 
in Munsigonj District Jail in connection with Sessions Case No.65 of  2007 arising out of  SirajdiKhan P.S. Case 
No.3(5)07 under section 302/201 of  the Penal Code, now pending in the Court of  District and Sessions Judge, 
Munsigonj. We find that one Jabbar Ali aged 15 is being held in connection with Gopalganj G.R. No.164 of  2009, 
Case No.16 dated 17.07.2009 under section 302 of  the Penal Code, now pending in the Court of  Chief  Judicial 
Magistrate, Gopalgonj, who was initially held in custody at the Pulerhat Kishore Unnayan Kendra in Jessore and 
also one Raju Mollah aged 15 years is being held in connection with Sessions Case No.85 of  2010 arising out of  
Kashiani G. R. No.43 of  2010 dated 18.04.2010 under sections 19(1)-3(2) of  the Narcotics Control Act, now 
pending in the Court of  District and Sessions Judge, Gopalgonj and also Bayejit Howlader aged 15 is being held in 

96



connection with Tungipara G.R. 46 of  2010, P.S. Case No.3 dated 9.9.2010 under section 4(1) of  the Druta Bichar 
Ain, 2004, now pending in the Court of  Senior Judicial Magistrate, Gopalgonj, all three are presently held in 
custody in the Gopalgonj District Jail. We also find that one Sathi aged 14 is being held in connection with Fatullah 
P.S. Case No.11(9)10 under section (Ga)(sic) 6(1)/30 of  the Nari-o-Shishu Nirjatan Daman Ain, 2003, now pending 
in the Court of  Senior Judicial Magistrate, Narayangonj and another, one Sree Suman Das aged 15, is being held in 
connection with Sonargaon P.S. Case No.47(8)10 under section 19(1) 3(Ka) of  the Narcotics Control Act, 1990, 
now pending in the Court of  Senior Judicial Magistrate, Narayangonj in Narayangonj District Jail. One Md. Mizan 
aged 14, Md. Imam Hossain aged 14 and Md. Sohel aged 15 are being held in connection with Kotwali Model P.S. 
Case No.90 dated 22.09.2010 under section 19(1)3(Ka)7(Ka) of  the Narcotics Control Act, 1990, now pending in 
the Court of  Senior Judicial Magistrate, Cognizance Court-1, Comilla in Comilla Central Jail. One Nayon aged 13 
is being held in connection with Doulatpur P.S. Case No.52 dated 24.06.2010 under section 9(1) of  the Nari-o- 
Shishu Nirjatan Daman Ain, 2003, now pending in the Court of  Magistrate, Cognizance Court-3, Doulatpur 
Thana, Kustia in the District Jail Kustia. One Mamun aged 15 is being held in connection with Damurhuda P.S. 
Case No.02 dated 05.05.2010 under section 9(4)(Kha) of  the  Nari-o-Shishu Nirjatan Daman Ain, 2003, now 
pending in the Court of  Senior Judicial Magistrate, Cognizance Court-Kha Anchal, Chuadanga in the District Jail, 
Chuadanga.  

All the above children are being held in custody most illegally in the prison and especially when there is a Kishore 
Unnayan Kendra at Jessore which is not far away from those jails. If  it was felt necessary to remand the children in 
custody, then they should have been sent to the KUK, Phuler Hat, Jessore. The learned Judges involved in those 
cases are hereby directed to consider, first of  all, whether the children are entitled to be enlarged on bail under the 
proviso to section 497 of  the Cr.P.C. If  it is felt that they may not be enlarged on bail, then the children must be 
immediately removed from the prison and sent to the appropriate Kishore Unnayan Kendra. In the case of  girls, 
they may be sent to any safe home which is within the vicinity or nearest to the jail concerned. 

With regard to children being held in the Rajshahi, Dinajpur, Natore, Nilphamary, Chittagong, Sylhet, Cox’s Bazar, 
Sunamgonj, Habigonj, Barguna, Jhalakathi and Pirojpur, the learned Judges concerned in those cases will               
immediately consider releasing the children on bail in appropriate cases under the proviso of  section 497 of  Cr. P.C. 
If  it is found that the children, for any reason, may not be enlarged on bail, then immediate steps must be taken to 
remove all those children from the prisons and to be placed, with the assistance of  the Department of  Social 
Welfare, in the nearest safe home or remand home or any other suitable place as prescribed by section 2(j) of  the 
Children Act. The names of  these children are as follows: 

1. Md. Habibur Rahman aged 13 years held in Mymensingh Central Jail in connection with Special Tribunal Case 
No.106/2008, Iswargonj P.S. Case No.19(5)08, G.R. No.113/08 under section 489(Ka)/489(Kha) and section 
25(Ka)(Kha)(ga) of  the Special Powers Act, 1974, now pending before the Special Tribunal No.1, 
Mymensingh. 

2. Sujan, aged 15 years held in Jamalpur District Jail in connection with Nari-o-Shishu Nirjatan Daman Tribunal 
C. R. Case No.441/09, under sections 6/7/30 of  the Nari-o-Shishu Nirjatan Daman Ain, 2000 and sections 
302/34 of  the Penal Code, now pending before the Nari-o-Shishu Nirjatan Daman Tribunal, Jamalpur. 

3. Alal Hossain @ Alal aged 12 is being held Rajshahi Central Jail in connection with Poba P.S. Case No.18 dated 
12.06.2010 under section 9(1) of  the  Nari-o-Shishu Narjatan Daman Ain, 2003, now pending before the 
Nari-o-Shishu Nirjatan Daman Tribunal No.1, Rajshahi.

4. Md. Raqib aged 12 is being held Dinajpur District Jail in connection with Gurudaspur P.S. Case No.13 dated 
12.06.2010 under section 4(Kha) of  the Nari-o-Shishu Nirjatan Daman Ain, now pending before the Judicial 
Magistrate Court-1, Natore.

5. Nabir Hossain aged 15 is being held in connection with Singra P.S. Case No.51 dated 31.01.2010 under section 
302/34 of  the Penal Code, now pending before the Court of  Additional Chief  Judicial Magistrate, Natore in 
Natore District Jail.

6. Litan aged 14 is being held Dinajpur District Jail in connection with Bolagonj Thanar G.R. No. 101/08 under 
sections 302/201/34 of  the Penal Code, now pending before the Court of  District & Sessions Judge, 
Dinajpur.

7. Md. Haresul Islam aged 13 is being held Dinajpur District Jail in connection with Sessions Case No.338/10, 
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Dabogonj P.s. Case No.6 dated 18.09.09 under sections 364/302/301/34 of  the Penal Code, now pending 
before Court of  the Additional Sessions Judge, 3rd Court, Dinajpur.

8. Md. Rasel aged 12 is being held Dinajpur District Jail in connection with Nari-o-Shishu Case No.64/10 under 
sections 7/9(3) of  the Nari-o-Shishu Nirjatan Daman Ain, now pending before the Court of  Nari-o-Shishu 
Nirjatan Daman Tribunal, Dinajpur.

9. Nuruzzaman aged 14 is being held Dinajpur District Jail in connection with Nari Shishu Case No.64/10 under 
sections 7/9(3) of  the Nari-o-Shishu Nirjatan Daman Ain, now pending before the Court of  Nari-o-Shishu 
Nirjatan Daman Tribunal, Dinajpur.

10. Md. Sazal aged 15 is being held Dinajpur District Jail in connection with Hakimpur P.S. Case No.4 dated 
3.6.10, G.R. 82/10 under sections 457/380/411 of  the Penal Code, now pending before the Court of  Judicial 
Magistrate, Cognizance Court-4, Dinajpur.

11. Md. Sohag aged 15 is being held Dinajpur District Jail in connection with Ghoragat P.S. Case No.10 dated 
13.05.09, G.R. 96/09 ST Juvenile 3/10 under section 25(B) of  the Special Powers Act, now pending before the 
Court of  1st Class Judicial Magistrate, Cognizance Court-4, Dinajpur.

12. Mst. Nur Nehar aged 15 is being held Dinajpur District Jail in connection with Kotwali P.S. Case No.07 dated 
28.8.10, G.R. No.499/10 under sections 7/30 of  the Nari-o-Shishu Nirjatan Daman Ain, 2000, now pending 
before the Court of  Chief  Judicial Magistrate, Cognizance Court-1, Dinajpur. 

13.  Kumari Rakhi aged 15 years 7 day is being held Naogaon District Jail in connection with Manda P.S. Case 
No.16 dated 18.08.2010 under section 7/30 of  the Nari-o-Shishu Nirjatan Daman Ain, 2000 in Naogaon 
District Jail and is awaiting approval to be sent to a safe home in Rajshahi and another one Roksana Parveen 
aged 14 years 1 day, is being held in connection with Niyamatpur P.S. Case No.14 dated 15.09.2010 under 
section 7/30 of  the Nari-o-Shishu Nirjatan Daman Ain, has already been transferred to the custody of  her 
father.

14. Md. Mosaddekul Biswas aged 14 is being held Nilphamari District Jail in connection with Nari-o-Shishu 
Nirjatan 253/10 under sections 7/9(1)/30 of  the Nari-o-Shishu NIrjatan Daman Ain, now pending before the 
Court of  Nari-o-Shishu Nirjatan Daman Tribunal, Nilphamari.

15. Tahera @ Tara aged 11 is being held Chittagong Central Jail in connection with Bayezid Bostami P.S. Case 
No.3(9)10 under sections 25A/B Special Powers Act, now pending before the Court of  Metropolitan          
Magistrate, Chittatong. 

16.  Abul Kowsar aged 15 is being held Sylhet Central Jail in connection with G.R. 89/10, Jaintapur P.S. Case 
No.14 dated 28.07.09, under sections 379/411 of  the Penal Code, now pending before the Court of  Judicial 
Magistrate, 4th Court, Sylhet.

17.  Soleman aged 15 is being held Sylhet Central Jail in connection with G.R.89/10 Jaintapur P.S. Case No.14 
dated 28.07.09, under sections 379/411 of  the Penal Code, now pending before the Court of  Judicial           
Magistrate, 4th Court, Sylhet.

18. Alam aged 15 is being held Cox’s Bazar District Jail in connection with a case which is now pending before 
the Court of  Judicial Magistrate, Cognizance Court, Chokoria, Cox’s Bazar.

19.  Ayak Nur aged 14 is being held Sumangonj District Jail in connection with Nari-o-Shishu Case No.49/09, 
G.R. 03/09, South Sumangonj P.S. Case No.03 dated 21.01.09, under section 9(3) of  the Nari-o-Shishu 
Nirjatan Daman Ain, now pending before the Court of  Additional Sessions Judge, Sunamgonj.

20.  Makhan Bouddha aged 15 is being held Habigonj District Jail in connection with G.R.147/10(Chunarughat), 
Chunarughat P.S. Case No.03(07)10 under section 20 of  the Narcotics Control Act, 1990, now pending before 
the Court of  Judicial Magistrate, Cognizance Court-2, Habigonj.

21. Jewel Mia aged 15 is being held Habigonj District Jail in connection with G.R.215/10(Chunarughat), 
Chunarughat P.S. Case No.23(09)10 under sections 447/379 of  the Penal Code, now pending before the Court 
of  Judicial Magistrate, Cognizance Court-2, Habigonj.

22.  Md. Rani Howlader aged 15 is being held Barguna District Jail in connection with Amtoli P.S. Case No.16 
dated 23.3.2008, G.R. 93/08 under sections 302/201/34 of  the Penal Code, now pending before the Court of  
Senior Judicial Magistrate, Amtoli, Barguna.

23.  Palash Mridha aged 14 is being held Jhalokati District Jail in connection with Nari-o-Shishu 72/10, Kathaliya 
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P.S. Case No.09 dated 19.4.10, G.R. 31/10 under section 9(2) of  the Nari-o-Shishu Nirjatan Daman Ain, 2000, 
now pending before the Court of  Nari-o-Shishu Nirjatan Daman Tribunal, Jhalokati.

24. Md. Nizam aged 15 is being held Pirojpur District Jail in connection with Pirojpur P.S. Case No.12 dated 
10.09.10 under sections 146/323/386/506 of  the Penal Code, now pending before the Court of  Senior Judicial 
Magistrate, Pirojpur.

25. Md. Imon aged 14 is being held Pirojpur District Jail in connection with Mathbaria P.S. Case No.23 dated 
18.09.10, G.R. 270/10 under sections 461/380/411 of  the Penal Code, now pending before the Court of  
Senior Judicial Magistrate, Mathbaria, Pirojpur.

26. Md. Imran aged 12 is being held Pirojpur District Jail in connection with Mathbaria P.S. Case No.23 dated 
18.09.10, G.R. 270/10 under sections 461/380/411 of  the Penal Code, now pending before the Court of  
Senior Judicial Magistrate, Mathbaria, Pirojpur.

We are aware that in some parts of  the country there are a number of  safe homes provided for the purpose of  
housing women and female children. However, we do not find that there are any “safe home” or places of  safety 
provided for male children throughout the country. We recall that in the judgment in the case of  State v.        
Secretary, Ministry of Law, Justice & Parliamentary Affairs and others, 29 BLD 656, we                  
recommended that the government must provide sufficient numbers of  safe homes within an accessible distance 
of  every District. We again reiterate our recommendation that unless sufficient numbers of  safe homes are 
provided for housing children, who are not granted bail, particularly male children, then injustice will be done. The 
State is failing in its duty to provide facilities which it is duty bound to provide. In any event we do not find any 
provision within the law to keep any under-trial children or children who are not alleged offenders in custody within 
the jails of  this country. 

Finally, we again reiterate that the learned Judges must be aware that children cannot under any circumstances be 
kept in prison pending trial. It is the responsibility of  the Department of  Social Welfare to provide either a safe 
home, remand home or any other suitable place where children who have come into contact with the law may be 
kept during the pendency of  their trial, if  they are at all to be kept in custody. 

We find that these children held in the prisons, whose age is below 16 years, are being held there illegally and 
without lawful authority and are to be removed from prison forthwith. 

With the above observations and directions, the Rule is disposed of. The direction to produce the children is hereby 
recalled.      

The Registrar, Supreme Court of  Bangladesh is hereby directed to send a copy of  this judgment to each of  the 
concerned learned Judges in the cases mentioned by us above as well as the each learned District Judge within the 
country and also to each learned Chief  Metropolitan Magistrate and Chief  Judicial Magistrate.

Let a copy of  this judgment be communicated to the respondents at once. 

Obaidul Hassan,J.

    I agree.

I s m a i l
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The State -Versus- The Secretary, Ministry of  Home Affairs, and others (Suo-Motu Rule No.01 
of  2010), 30 BLD 265

IN THE SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION

(SPECIAL ORIGINAL JURISDICTION)

SUO-MOTU RULE NO.01 OF 2010

The State ................Petitioner

-Versus-

The Secretary, Ministry of  Home Affairs,

Bangladesh Secretariat, Dhaka and

others ....................Respondents.

Ms. Fahima Nasrin, Advocate

........For three children.

Mr. Md. Nazrul Islam Talukder, Deputy

Attorney General with Ms. Purabi Saha,

Assistant Attorney General, Mr. Md.

Shahidul Islam Khan, Assistant Attorney

General & Mr. Bibhuti Bhuson Biswas,

Assistant Attorney General

............For the respondents

Heard on:23.02.2010

Judgement on:01.03.2010

Md. Imman Ali, J.

A newspaper report appearing in the Daily ProthomAlo of  25.01.2010 was brought to our notice by Ms. Fahima 
Nasrin, learned advocate of  the Supreme Court and Vice President of  the Bangladesh National Woman Lawyers 
Association (BNWLA). The report depicts a picture of  three very young children, two boys and one girl, alleged to 
be aged 14, 9, and 7 years respectively. They were apprehended by the Bhairab Railway Police for having in their 
possession a total of  3kg of  hemp (ganja) and were being held in jail custody. Upon consideration of  the                 
information placed before us, a suo-motu Rule was issued calling upon the Secretary, Ministry of  Home Affairs to 
show cause as to how children aged 7, 9 and 14 years are kept in custody in a prison and why they should not be 
ordered to be released forthwith. At the same time an explanation was sought from the Inspector General of  Police 
(IGP) as to how a 7 year old child was reportedly arrested along with two other children allegedly for being in 
possession of  drugs.

The learned Senior Judicial Magistrate, Kishoregonj was also directed to explain as to how three children arrested 
by the police and produced before him were forwarded to the prison authority to be kept in custody at Kishoregonj 
District Jail.

The learned Magistrate was further directed to ascertain the age of  the children in accordance with section 66 (1) 
of  the Children Act, 1974.

The Superintendent of  Kishoregonj District Jail, Kishoregonj was directed to furnish information regarding the 
condition and capacity of  the children's ward, if  any, of  the District Jail, Kishoregonj and also to report as to what 
condition the three children named in the newspaper report were kept in custody.

Since the issuance of  the Rule, we have received an affidavit-in-opposition filed by the learned Deputy Attorney 
General appearing on behalf  of  the Secretary, Ministry of  Home Affairs and also a supplementary affidavit filed 
on behalf  of  the IGP. We received response to our direction upon the Senior Judicial Magistrate (SJM),        
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50 of  the Act to immediately inform the Probation Officer. Moreover, the police are totally ignorant of  their power 
to enlarge children on bail under section 48 of  the Act even in cases of  serious offences, which are classified as 
non-bailable.

She further submits that the learned Magistrate has reported that he attempted to find out the whereabouts of  the 
children’s parents, but was informed by the Court GRO that none had appeared to pray for their bail or custody. 
He also reported that he tried to find out about the Probation Officer and Non-Governmental place of  safety and 
verbally directed the railway police personnel to search for the children’s relatives. However, she submits, there is no 
indication as to the knowledge of  the learned Magistrate that children under the age of  nine are not criminally liable 
and could not have been arrested and brought before him. By reference to State vs Metropolitan Police              
Commissioner, Khulna, 60 DLR 660, she points out that the matters were discussed at length in that case, 
where a newspaper report was published that an eight year old child was put into jail custody. A number of            
recommendations were made in the judgement of  that case, but the authorities concerned do not appear to follow 
the recommendations of  this Court.

The learned advocate further submits that in the year, 2003 this Hon'ble Court delivered a judgement directing that 
no children should be kept in jail custody and as a result a National Task Force (NTF) was formed to look into the 
matter. In due course District Task Forces (DTF) were also formed for the same purpose. She submits that 
although the NTF and DTF met regularly, they did not appear to takeany steps to provide alternative places of  
safety for children who may be arrested for any criminal offence. Ms Nasrin points out that the children were 
arrested on 22.01.2010 and were produced before the learned Magistrate on 23.01.2010, but there is no explanation 
as to where they were kept overnight. She points out that there is a clear bar in the law to keep any female child in 
police custody overnight and that a male child may only be kept overnight in the police cell if  it can be ensured that 
there are no other offenders there.

The learned advocate further points out that in spite of  ruling by this Court, the news media is still publishing 
reports concerning alleged criminal activities of  minors giving details of  their identity, which is barred by section 
17 of  the Act.

We have considered the submissions of  the learned advocates and the various materials submitted in the case. It is 
a tragedy that the law enforcing agencies are unaware of  the fundamental laws of  the country, namely the Penal 
Code (section 82) which provides as follows:

"82. Nothing is an offence which is done by a child under nine years of  age."

Any police personnel worthy of  his badge could not arrest a child below the age of  nine years, since that child 
would be immune from prosecution.

Sequentially the next step is when the child is brought to the police station. Section 13(2) of  the Children Act 
provides as follows:

"13(2) Where the child is arrested, the officer in charge of  the police-station to which he is brought shall forthwith inform the 
parent or guardian, if  he can be found, of  such arrest,......"

But from the records we do not find any evidence that the police personnel involved in the apprehension and arrest 
of  the children or the officer in charge of  the police station (OC) were at all aware of  the provisions of  the Penal 
Code or the Children Act. For good reason the provisions have been incorporated in our law and it is a mandatory 
provision which the authorities are bound to follow. Yet we find failure of  the police to follow the legal                     
requirements.

There is nothing on record to suggest that the OC was at all aware of  the need to inform the Probation Officer, as 
required by section 50 of  the Act. It is also clear that the OC was oblivious of  the provisions of  section 48 of  the 
Act to consider bail of  the children. Evidently he is also ignorant of  the Police Order No.1 of  1987 published on 
the order of  the Inspector General of  Police on 2.2.87 and circulated for implementation to all D.I.G of  police and 

103



104



105



in order to see that no children are languishing in the prisons. We are of  the view that such task force should also 
take upon themselves the duty to ensure that whenever any child is apprehended, an alternative place of  custody is 
available for her/him in the immediate vicinity, so that even at the weekend or any odd hour of  the night children 
may be placed in a place of  safety in accordance with law, rather than in the police station or in the prison in breach 
of  law. Keeping children in a prison in so-called ‘safe custody’ is not contemplated by the law and must at all times 
be avoided.

The children wing of  the prison is meant for children who have been convicted and who cannot be placed in 
detention in any certified institute in accordance with the law. Certainly the children wing in the prisons are not 
meant to be used for children who are kept on remand ors imply kept overnight as a place of  safety. The prison 
cannot in any event be classified as a place of  safety. It transpires that a seven year old girl was kept in the female 
ward of  the prison. Even that is not sanctioned by the law and must be avoided at all costs. The law requires that 
children kept in any confinement, must be kept separate from adults and convicted prisoners should not be allowed 
to mix with those under trial.

Evidently the little girl was kept in the female wing of  the District Jail in utter violation of  the law in every respect.
The damage done to the children by placing them in prison for their so-called ‘safety’ can never be compensated, 
but the officials concerned who have perpetrated such anguish and misery upon the children must be made to 
realise that what they have done is morally wrong and also palpably illegal. The order sheet of  the learned           
Magistrate does not indicate that he considered contacting the parents of  the children or that e took any steps to 
contact the Probation Officer or any other person with a view to sending the children to a place of  safety. If  he had 
done so, then these matters ought to have been reflected in his order sheet. On the other hand, the Probation 
Officer is required to be on duty round thec lock and must be available on call at all times. It is the failure of  the 
Department of  Social Welfare if  it is true that the Probation Officer was unavailable at the weekend. The learned 
Senior Judicial Magistrates who dealt with the case are in the early stage of  their career, but they should be more 
alert that the provisions of  law are not breached by their orders.

Finally, we must again reiterate that section 17 of  the Act prohibits the publicity in relation to any child who is 
involved in any case or proceeding in any Court under the Children Act, which leads directly or indirectly to the 
identification of  such child, nor shall any picture of  such child be published. We appreciate that the newspaper has 
brought to the notice of  the public at large the illegality which have been committed by the law enforcing agencies 
and the judiciary, but at the same time, we must insist that they refrain from identifying children who are alleged to 
have committed criminal offences and are again reminded of  provisions of  17 of  the Children Act and the sanction 
that is provided under section 46 of  the Children Act. With the above observations the Rule is disposed of.

Let a copy of  this judgement be communicated to the Secretary, Ministry of  Home Affairs; Secretary, Ministry of  
Social Welfare; IGP with the direction to ensure that proper training is imparted upon all police officers; Director 
General, Judicial Administration Training Institute (JATI); the Registrar, Supreme Court of  Bangladesh with the 
direction that a copy be kept in the dossier of  the two learned Magistrates concerned.

Md. Abu Tariq, J.

I agree.

I s m a i l
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Tk.26,500/- on publicity in a newspaper addressed to the Prime Minister, but nothing had happened as yet.

Dr. Naim Ahmed, representing Aparajeyo-Bangladesh informed the Court that according to his information the 
parents of  the girl lodged an F.I.R., which was recorded as Osmani Nagar Police Station Case No.17(3)09 dated 
27.03.2009 under the Nari-o-Shishu Nirjatan Daman Ain, 2000. The victim was produced before the learned Chief  
Judicial Magistrate, Sylhet who, on 31.03.2009, ordered her to be taken to safe custody.

Finding the above sequence of  events to be rather disturbing, especially since it appeared to us that the little girl 
was being held in safe custody without lawful authority while her parents, who were willing and capable of  keeping 
her, were allegedly denied her custody, we issued a Suo Motu Rule upon the respondents to show cause as to why 
S. shall not be released from the Safe Home of  the Department of  Social Welfare and be dealt with in accordance
with law. Pending hearing of  the Rule, S. was directed to be released from custody forthwith to the Jimma of  her 
father. The Metropolitan Police Commissioner, Sylhet was directed to ascertain and report within seven days 
narrating the events leading up to the confinement of  the seven-year-old girl S. in the safe home. The Chief  Judicial 
Magistrate was directed to give an explanation within seven days as to under what authority he had passed the order 
of  safe custody of  a victim girl aged seven years, refusing custody to her parents. We also requested Aparajeyo- 
Bangladesh, represented by Dr. Naim Ahmed to offer assistance through their contact in Sylhet in order to obtain
expeditious release of  the victim from the safe custody.

In due course we received a response from the Deputy Police Commissioner (Sadar), Sylhet, enclosing the response 
of  the Police Commissioner, Sylhet Metropolitan Police, Sylhet, under memo No.Oa-Sha-E 816/1(2) dated 
16.04.2009. The Police Commissioner in his memo No.SMP/204/Con dated 20.04.2009, narrated that the case was 
recorded under section 9(4)(Kha) of  the Nari-o-Shishu Nirjatan Daman Ain with Osmani Nagar Police Station on 
27.03.2009 where the father of  the victim was the informant. The victim was produced at the police station by her 
parents. The investigating officer referred the victim to the Local Government Health Complex for treatment on 
27.03.2009. The local health complex referred the victim to MAG Osmani Medical College Hospital, Sylhet, for 
examination, where she was produced on 29.03.2009. In the meantime she was kept in the jimma of  her parents. 
After her medical examination at the OCC (Outdoor Crisis Centre) the victim was handed over to the investigating 
officer on 31.03.2009 and the investigating officer on the same day forwarded the victim to the Court of  the learned 
Magistrate for recording her statement under section 22 of  the Nari-o-Shishu Nirjatan Daman Ain. The learned 
Magistrate did not have time to record the statement on that day and sent the victim to the safe home on 31.03.2009 
and her statement was recorded on the next day i.e. on 01.04.2009. After recording her statement the learned     
Magistrate again sent her to the safe home. In the meantime the Officer-in-Charge of  Osmani Nagar Police Station 
made a prayer to the Court for allowing the victim's mother to stay in the safe home with her daughter S. The 
learned Magistrate did not allow this prayer on the ground that the matter is within the exclusive jurisdiction of  the 
Nari-o-Shishu Nirjatan Daman Tribunal. The Magistrate sent the case record to the Nari-o-Shishu Nirjatan Daman 
Tribunal for proper order in the matter. At that time the father of  the victim also filed Criminal Misc. Case 
No.89/09 in Nari-o-Shishu Nirjatan Daman Tribunal for taking Jimma of  his daughter S. By order dated 
12.04.2009 the Tribunal placed the victim in the Jimma of  her father.

The learned Chief  Judicial Magistrate, Sylhet, in his response under Memo No.CJM/Sylhet-1406 dated 5.5.2009 
proffered his apology for not giving a response to the Court's direction earlier and explained that the faxed copy  
of  the Court's order, which he received on 12.04.2009, did not contain all the pages and subsequently when he 
received the original version of  the Court's order on 15.04.2009 he failed to respond to the Court's direction on   
the understanding that since he was not a party to the Rule, he was not required to send any explanation. He 
admitted that since he did not properly read the Court's order, he could not give an appropriate explanation to the 
High Court Division, for which he apologised. It is further stated in the explanation of  the learned Chief  Judicial 
Magistrate, Sylhet that on 31.03.2009 the victim was not produced before him and he did not pass the order for 
sending her to the safe home. He explained that it was the Judicial Magistrate, 1st Class, before whom the girl was 
produced, who ordered her safe custody and on the following day recorded her statement under section 22 of  the 
Nari-o-Shishu Nirjatan Daman Ain and on that date neither the parents of  the victim nor the police officer who 
brought her before the learned Magistrate, either in writing or verbally, made any request to give the custody of  the 
victim to her parents. He further stated that on 01.04.2009 the learned Magistrate, after recording the statement of  
the victim, did not pass any other order to send the girl to the safe home.

108



109



110



Dr. Naim Ahmed, learned advocate placed the facts and materials before us and submitted that there was clearly a 
need for a change in the law to meet the demands of  present day requirements as illustrated in the International 
Instruments including the United Nations Convention on the Rights of  the Child (CRC). He submitted that it is 
unfortunate that in the case of  laws relating to children, the authorities concerned are slow in implementing the 
provisions of  the CRC which has a mandate that all signatory State Parties must incorporate the provisions in their 
domestic law. He pointed out that when the high and mighty have the will to act, then laws can be changed quickly 
and expeditiously, especially when personal initiative is taken by someone in high position. He pointed out that in 
the case of  the Protibondhi Kallyan Ain, 2001 initiative was taken by the then Prime Minister and all concerned 
were instructed accordingly and in no time the law was drafted and promulgated before the ending of  the term of  
office of  that government. But in spite of  obligations which Bangladesh entered into upon signing the CRC in 
1990, very minimal change has come about in the law incorporating the provisions of  the CRC. He submits that 
there is no particular group or persons within thegovernment to take any initiative in amending the Children Act in 
order to incorporate the provisions of  the CRC. He pointed out that Article 3 relating to the best interests of  the 
child; Article 9 relating to the fact that the child is not to be separated from his or her parents; Article 12 providing 
that the child’s view is to be considered; and Article 37 providing for protection from torture and inhuman 
treatment and indeed Article 35(5) of  our Constitution have all been violated in ordering the seven year old victim 
girl to reside in the safe home. He further pointed out that the psychological damage done to the girl due to the 
insensitive and illegal acts of  the State functionaries is irreparable and should be compensated by the State. He 
admitted, however, that compensation is only allowed under the Nari-o-Shishu Nirjatan Daman Ain from any fine 
to be levied on the perpetrator of  the offence and that usually results in no benefit to the victim. He submitted that 
there ought to be a system of  compensating the victim other than by the offender, namely the State should have a 
fund to cover this type of  case. He further pointed out that where the harm was done to this girl by improper 
application of  law and inattentive handling by government and judicial officials, the State should compensate the 
victim. Finally, he exposed the fallacy in the explanation of  the learned Senior Judicial Magistrate, who stated that 
since there was no application from the parents for custody of  the girl, he ordered her to be sent to safe custody, 
by pointing out that taking any child from the lawful custody of  its natural parents or guardian can only be done by 
operation of  law and in such an event there must be reasons given for depriving the parents of  the custody of  their 
child. In this case there is nothing in the order of  the learned Magistrate to suggest that he took any initiative to 
find out whether the parents of  the girl were at all able and willing to take custody of  the girl nor has he stated in 
his explanation that since the parents could not be found he ordered the girl to be sent to the safe home. The 
learned advocate submitted that the explanation is simply an afterthought aimed to cover up his failures.

Dr. Naim Ahmed in his written submissions has listed a number of  recommendations with regard to the initiatives 
that may be taken in order to improve the situation of  children and in particular to implement the beneficial 
provisions of  the CRC. We shall advert to his recommendations in due course. Ms. Fahima Nasrin, learned 
advocate during her submissions pointed out that there is a gulf  of  difference between safe custody and safe home. 
From the order of  the learned Magistrate it appears that the victim was ordered to be sent to safe custody which is 
not in conformity with the provision in section 58(a) of  the Children Act which provides that the victim is to be 
committed to a certified institute or approved home and does not mention safe custody. Thelearned advocate 
pointed out that the Children Act of  1974 is by now antiquated and there has been no incorporation of  the 
provisions of  the CRC and other international instruments in our domestic law, which the Bangladesh Government 
is obliged to incorporate in accordance with the obligation entered into by Bangladesh when signing and ratifying 
those instruments. She further pointed out that the Bangladesh Government in many of  the reports before the 
CRC Committee has undertaken to implement the provisions of  the CRC, but in the last 20 years only minimal 
change has been made to our legislation. She further pointed out that there is currently the National Plan of  Action 
for Children, 2005-2010, but in that action plan there is no specific provision with regard to implementation of  the 
provisions of  the CRC or with regard to the amendment of  our existing law, which is by now more than 35 years 
old. She further pointed out that even the existing provisions of  law, which have been with us for so long, are still 
not properly interpreted and implemented by the authorities concerned, namely the judiciary, police and all other 
actors involved in the process of  providing justice for children. She pointed out that in spite of  the                          
recommendation by this Court in the case of  The State Vs. Md. Roushan Mondal @ Hashem, 59 DLR 
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72, which was a judgement delivered in the year, 2006, no effective progress has been made by way of  amending 
the   law or implementing the provisions of  the CRC. She also pointed out that there have been directions given in 
a number of  other decisions of  this Court to properly implement the provisions of  the Children Act. In particular, 
she referred to the decisions in the case of  State Vs. Deputy Commissioner, Satkhira and others, 45 LR 
643 and State Vs. Metropolitan Police Commissioner, 60 DLR 660, where directions were given to set 
up special units in order to deal properly with the particular, distinctive and special needs of  children. She submitted 
that till date no effective action has been taken to implement the directions of  this Court. Ms Fahima Nasrin also 
placed before us her written submissions highlighting the fact that the persons concerned, who regularly deal with 
justice for children, are not themselves fully aware of  the juvenile justice system and the laws which regulate the 
justice system for children. She referred to the recommendations made by BNWLA which we shall refer in due 
course. Mr. Md. Motaher Hossain, learned Deputy Attorney General appearing on behalf  of  the State submitted 
that he had drawn the attention of  the Hon'ble Minister for Law, Justice and Parliamentary Affairs, to the issues 
raised in this case and he has been assured that there will be an inter-ministerial meeting held shortly to implement 
the recommendations of  this Court as given in the cases of  State Vs. Md. Roushan Mondal @ Hashem, 59 
DLR 72 and also in the case of  Fahima Nasrin Vs. Government of Bangladesh and others, 61 DLR 
232, State Vs.Metropolitan Police Commissioner, 60 DLR 660 and State Vs. Deputy               
Commissioner, Satkhira and others, 45 DLR 643. The learned D.A.G. candidly admitted that different ages 
are given for definition of  child in different legislations and there ought to be uniformity in the definition. He 
further submitted that all the different agencies dealing with children, including the judiciary, police, probation 
service and all others involved in children’s affairs should be made aware of  the provisions of  the Children Act and 
appropriate training should be given to all concerned   including the members of  the Bar. He further suggested that 
there should be an awareness drive through the print media as well as the electronic media including television and 
radio. Having considered the submissions of  the learned advocates and keeping in mind the various                        
recommendations and directions issued by this Court with regard to the provisions of  the Children Act and 
international instruments containing beneficial provisions in the best interests of  the child, we are somewhat 
perturbed to note that the authorities concerned and the agencies involved in dealing with children are still            
unfortunately unaware of  the relevant provisions of  the law and international instruments which are in a way 
binding upon us. Whether or not provisions of  international instruments are binding was iscussed in the case of  
State v. Metropolitan Police Commissioner, 60 DLR 660. In this regard we may again refer to the 
decision in the case of  Hussain Muhammad Ershad Vs. Bangladesh and others, 21 BLD (AD) 69, 
where his lordship B.B. Roy Chowdhury, J. pointed out that although the provisions of  international instruments 
are not binding unless they are incorporated in the domestic law, they should not be ignored. His Lordship went 
further to say that beneficial provisions of  the international instruments should be implemented as is the obligation 
of  a signatory State. We note that in the same vein we mentioned in the case of  State Vs. Metropolitan Police 
Commissioner, 60 DLR 660 that as signatory Bangladesh is obliged to implement the provisions of  the CRC. 
We also stated in that case that if  the beneficial provisions of  the international instruments do not exist in our law 
and are not in conflict with our law, then they ought to be implemented for the benefit and in the greater interests 
of  our children. But sadly the provisions of  the International Instruments are rarely, if  at all, implemented.    
Moreover, proper implementation of  the provisions of  our existing law is sadly lacking and often ignored.

We find that the neglect of  the Bangladesh Government to implement the provisions of  the CRC has led to  
numerous anomalies in our judicial system when dealing with cases where an offender and/or the victim are 
children. A glaring example can be found in the Railways Act, 1890 where in section 130 (1) the provisions of  
sections 82 and 83 of  the Penal Code have been overridden,thus making children below the age of  9 years liable to 
be prosecuted and punished for offences under the Railways Act. Quite clearly this is patently contrary to the intent 
and purpose of  the provisions relating to children both in the Children Act and the international instruments. Had 
there been a proper assimilation of  our laws then such a glaring discrepancy or incongruity would not have arisen. 
Another glaring anomaly is found in the Children Rules, 1976 where the punishment that can be awarded to a child 
who attempts to run away in violation of  the Code of  the Detention Centre, is caning. This is in stark contradiction 
with the UN Instrument relating to punishment for children and the prohibition of  corporal punishment. 
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A number of  the anomalies and inconsistencies have already been highlighted in the case of  Roushan Mondal, 
cited above, and hence it was suggested and recommended that our law should be amended or a new law               
formulated in conformity with the provisions of  the CRC. However, many years have passed and still we appear to 
be far away from implementing the provisions of  the CRC.

We would, therefore, strongly recommend that immediate steps must be taken by the Government to enact laws or 
amend the existing law in order to ensure implementation of  all the provisions of  the CRC, which are beneficial to 
children and also to minimise the anomalous situations which arise when dealing with children. In particular, in 
order to avoid further complications in the proper application of  the existing laws, prompt action must be taken to 
ensure that the definition of  ‘child’ is uniformly fixed in all statutes as anyone below the age of  18 years [Art.1 
CRC]; the date relevant for considering the age of  the accused is the date of  commission of  the offence, which is 
fundamental to the concept of  protection of  children who are not fully mature and do not appreciate the             
consequence of  their actions [explained in detail in the Roushan Mondal case]; in all matters where a child is an 
accused, victim or witness, the best interests of  the child shall be a primary consideration [Art.3 CRC]; that a child’s 
views shall be considered by the Court [Art.12 CRC]; in ALL cases where a child is accused of  commission of  any 
offence under the Penal Code or under any special law he is to be tried by a Juvenile Court or any other appropriate 
Court or Tribunal in accordance with the provisions of  the Children Act and Children Rules [discussed in 
Roushan Mondal]; the use of  children for the purpose of  carrying drugs or arms or in any other activity which 
exposes them to physical and moral danger or any harm must be made a criminal offence to be tried under the 
Children Act [Art.33 CRC].

We are of  the view that for proper administration of  justice for children, until such time as Juvenile Courts are set 
up in each district, there must be a Court designated as being dedicated to hear cases involving children, otherwise 
the requirement of  the law to have expeditious hearings will be frustrated. Reference may be made to Rule 3 which 
requires hearing of  children’s cases at least once a week. This is not possible since the Courts are otherwise busy 
hearing the regular criminal cases, which are given priority. Hence, one Court in each district must be designated as 
being a Court dedicated to hear cases involving child offenders so that children’s cases can be heard and disposed 
of  on priority basis [Art.37(d) CRC] . Legal Aid must be made available in all matters involving children so that 
no child remains unrepresented [Art.40(2)(b)(ii)CRC]. Make Probation Officers available on call round the clock 
in all parts of  the country to enable proper and effective implementation of  section 50 of the Children Act. 
Similarly, places of  safety must be set up, at least one in every district and local health clinics must be empowered 
for the purpose of  medical examination of  victims so that the need to detain victims in custody will be considerably 
reduced.

Incidentally, we may mention that various reports produced by the Bangladesh Government to the Committee of  
the UN CRC have come to our notice from browsing the internet. In their first available report in the year 1997 the 
Committee commented as follows:

"The Committee is concerned about the unclear status of  the Convention in the domestic legal framework and the insufficient 
steps taken to bring existing legislation into full conformity with the Convention, including in light of  the general principles of  
non-discrimination (art.2), the best interests of  the child (art.3), the right to life, survival and development (art.6) and respect 
for the views of  the child (art.12). It is deeply concerned at the lack of  conformity between existing legislative provisions and the 
Convention with respect to the various age limits set by law, the lack of  a definition of  the child, the age of  criminal                  
responsibility, which is set at too young an age, the possibility of  imposing the death penalty, and/or imprisonment of  children 
16-18 in ordinary prisons. The Committee also notes that, as recognized in the State party's supplementary report, many laws 
are inadequately enforced and that most children's lives are governed by family customs and religious law rather than by State 
law."

The Committee recommended as follows:

"The Committee recommends that the State party pursue its efforts to ensure full compatibility of  its national legislation with 
the Convention, taking due account of  the general principles as contained in articles 2, 3, 6 and 12 and the concerns expressed 
by the Committee. Furthermore, the State party should develop a national policy on children and an integrated legal approach 
to child rights."
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In response to the second periodic report of  Bangladesh Government the Committee in October, 2003 in its 
concluding observations dated 27th October, 2003 stated as follows:

"The Committee regrets that some of  the concerns it expressed and the recommendations it made (CRC/C/15/Add.74) after 
its consideration of  the State party's initial report (CRC/C/3/Add.38), particularly those contained in paragraphs 28-47, 
regarding the withdrawal of  the reservations (para.28), violence against children (para.39), the review of  legislation (para.29), 
data collection (para.14), birth registration (para.37), child labour (para.44) and the juvenile justice system (para.46) have been 
insufficiently addressed (emphasis added). Those concerns and recommendation are reiterated in the present document."

The Committee recommended as follows:

"The Committee recommends that the State party take all effective measures to harmonize its domestic legislation fully with the 
provisions and principles of  the Convention, in particular with regard to existing minimum ages of  criminal responsibility and 
of  marriage, child labour and harmful traditional practices affecting children."

It appears that there have been assurances given by the Bangladesh Government that a Directorate of  Children 
Affairs would be established, but in spite of  recommendation to take all necessary measures to expedite the 
establishment of  the Directorate no such Directorate has been established. The Committee further recommended 
that the State party take all appropriate measures to ensure that the principle of  the best interests of  the child is 
integrated into all legislation, as well as in judicial and administrative decisions and in projects, programmes and 
services which have an impact on children. The Committee also encouraged the State party to take all necessary 
measures to ensure that traditional practices and customary law do not impede the implementation of  this general 
principle, notably through raising awareness among community leaders and within society at large.

The Committee further recommended as follows:

"The Committee strongly recommends that the State party take immediate steps to ensure that the imposition of  the death 

penalty for crimes committed by persons while under 18 is explicitly prohibited by law."

The Committee made further recommendation as follows:

"The Committee recommends that the State party:

(a) Promote and facilitate respect for the views of  children and their participation in all matters affecting them in all spheres of  
society, particularly at the local levels and in traditional communities, in accordance with article 12 of  the Convention;

(b) Provide educational information to, inter alia, parents, teachers, government and local administrative officials, the judiciary, 
traditional and religious leaders and society at large on children's right to participate and to have their views taken into 
account;

(c) Amend national legislation so that the principle of  respect for the views of  the child is recognized and respected, inter alia in 
custody disputes and other legal matters affecting children."

Recently in June, 2009 the Committee in its concluding observations upon considering the 3rd and 4th periodic 
reports of  the People's Republic of  Bangladesh made, inter alia, the following comments and recommendations:

"The Committee welcomes the establishment of  the National Council for Women and Child Development in February 2009, 
headed by the Prime Minister. The Committee again urged the State party to take all necessary measures to address the previous                     
recommendations that have not been fully implemented and to provide adequate follow-up to the recommendations contained in 
the present concluding observations on the combined third and fourth periodic report."

The Committee observed as follows:

"However, the Committee remains concerned that some aspects of  domestic legislation continue to be in conflict with the 
principles and provisions of  the Convention and regrets that there is no comprehensive law to incorporate the Convention into 
domestic legislation. In particular, the Committee is also concerned that the 1974 Children’s Act has not been revised in line 
with the Convention.

The Committee recommends that the State party continue to harmonize its legislation with the principles and provisions of  the          
Convention and incorporate the Convention into domestic legislation, ensuring that the Convention can be invoked as a legal 
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basis by individuals and judges at all levels of  administrative and judicial proceedings. The Committee also recommends that 
the 1974 Children’s Act be revised to cover comprehensively the rights of  the child. Finally, the Committee encourages the State 
party to carry out an impact assessment of  how new laws affect children.

The Committee welcomes the strong political will to address children’s issues and notes the information shared by the delegation 
on the newly established National Council for Women and Child Development (NCWCD) as an oversight mechanism. 
Nevertheless, the Committee remains concerned that effective coordination and monitoring have not been fully developed, in 
particular due to the relatively low empowerment of  the coordinating body (Ministry of  Women and Children’s Affairs 
(MoWCA)) vis-à-vis other ministries, sectors, and levels of  administration involved in the implementation of  the rights of  the 
child. Furthermore, the Committee notes with concern the risk of  overlapping and duplication between the NCWCD, 
MoWCA and Department for Children, expected to be established under the MoWCA."

We also considered the National Plan of  Action for Children, 2005-2010, wherein we note that the then Prime 
Minister in her message wrote as follows:

"Children are the greatest asset of  our country. We should provide them proper environment for blossoming to their full 
potentials. With the preparation of  the 3rd National Plan of  Action (NPA) for Children (2005-2010), the Government of  
Bangladesh reiterates its commitment to the rights and welfare of  children."

In the plan of  action we find mention of  proposed Directorate of  Children Affairs, National Children Taskforce 
and Independent Commission for Children.

However, four years have already elapsed and we do not find the emergence of  any of  these proposed 
bodies/institutions. Reference has been made by the Committee of  the CRC about establishment of  the National 
Council for Women and Child Development. It only remains to be seen how far that promise comes to fruition.

However, in the National Plan of  Action we do not find any specific proposition or mention with regard to     
promulgation of  any laws or amendment of  the existing laws. It appears to us that the aspect of  juvenile justice or 
justice for children has received only nominal mention. It is stated in the plan of  action that "an inter-ministerial 
committee has been established under the chairmanship of  the Principal Secretary to the Hon'ble Prime Minister 
for the protection of  children who come into contact with the law and the improvement of  the administration of  
juvenile justice. The Government recognises the need to harmonise national laws on juvenile justice, in conformity 
with the CRC." But there is no proposal within the national action plan as to how that will be realised.

The plight of  children across the globe over the last 100 years had been considered in the decision of  Roushan 
Mondal, cited above. Sadly, it appears that only lip-service is paid by many countries, including the so-called 
developed countries, to ‘the best interests of  the child.’ We note that when it comes to children committing more 
serious crimes, they are tried effectively as adults and the best interests of  child takes back-stage as a mere slogan. 
This is in spite of  the clear mandate in Article 3 of  the CRC for State Parties to ensure that in all actions concerning 
children taken by institutions, including courts of  law, the best interests of  the child shall be a primary                   
consideration. The age old attitude of  demonising children who commit serious crimes is to be deplored. Courts 
should at all times consider the reasons behind the deviant behaviour of  the child and after taking into account all 
the attending facts and circumstances decide what treatment would be in the best interests of  the child.

We are dismayed that till today Bangladesh is still lagging far behind in caring for its children. Because of  our failure 
to implement the beneficial provisions of  the CRC, the plight of  our children has not improved to any measurable 
extent. The fact that we are lagging behind is only too apparent from the persistent recommendation of  the 
Committee of  CRC for Bangladesh to incorporate and implement the provisions of  the international instrument. 
In the facts of  the instant case, had the best interests of  the child been considered then the learned Senior Judicial 
Magistrate, Sylhet should have realised that the best interests of  a seven year old girl demands (emphasis added) that 
she be allowed to remain with her parents. The learned Magistrate, if  he had any sense of  common humanity in his 
dealings with a child and if  he had applied a humane attitude, then he would have searched out the girl's parents in 
order to ascertain that they are fit and capable of  retaining her custody. Moreover, had the learned Magistrate 
properly appreciated the law, then he could not have torn the girl away from her parents and sent her to safe custody 
in the safe home. Clearly the option that he had applied is a subservient provision of  the law, the proviso being the 
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the amendment/enactment of  laws concerning children, as no significant changes have been made in our law in the 
past 20 years and in spite of  the recommendation from this Court more than three years ago. Coming back to the 
instant case, we find that in fact the release of  the victim girl came about as a result of  the initiative taken by the 
Prime Minister of  the country. We also note the comment of  the Committee to the UN CRC welcoming the 
establishment of  the National Council for Women and Child Development in February, 2009 headed by the Prime 
Minister and again reiterate that where there is a will development can take place, particularly in the interests of  our 
children, who are citizens of  the nation and future flag bearers. The benefit that the State can give to our children 
will accrue to the State itself  and neglect in this regard will only cause immediate misery to the child 
victim/offender and ultimately misery to the nation. 

We would suggest that for proper implementation of  the provisions of  the CRC as well as other international 
instruments, it is necessary to have sensitised personnel dealing with children at the various stages of  the justice 
process. We, therefore, need dedicated and sensitised personnel in the various departments, ministries, judiciary, 
police, probation and other relevant agencies. Most of  all, we need awareness in all those who deal with children as 
to their rights and needs and a benevolent attitude towards children and their plight. We should not forget the 
obvious truth that children, who become victims or come into conflict with the law, do not do so of  their own 
volition. A little circumspection would reveal that they come into contact with the law due to actions or failures of  
adults around them.

In view of  the above discussion, we feel that there is still lack of  awareness about the existing laws, international 
instruments and their applicability as well as a general tendency to demonise criminal activity of  children without 
applying the mind to the cause of  the deviant behaviour. The lack of  knowledge of  the law and failure to properly 
appreciate the needs of  a child victim in this case has led to immense and unnecessary suffering of  a seven year old 
child. We would wish, therefore, to take this opportunity to make the following general and specific                         
recommendations, keeping in view the suggestions made by Aparajeyo Bangladesh and BNWLA and the learned 
Deputy Attorney General:

1. First and foremost, we feel that for proper appreciation of  the provisions relating to justice for children, it is 
essential that all persons concerned with children, including the concerned Government officials of  the relevant 
Ministries and officials of  the concerned Government Departments, law enforcing agencies, the judiciary,            
personnel in the detention and penitentiary system as well as community leaders and local government officials 
must be aware and sensitised to the needs of  children in contact with the law.

2. Initial training and all subsequent refreshers training/courses for Judges, Judicial Magistrates and Executive 
Magistrates should include the concept and practice of  Justice for children as a separate topic giving it proper 
importance.

3. Establishment of  child-specific courts in every district which will be dedicated to cases relating to children and 
will deal with cases involving children on a priority basis and other cases only if  there is no outstanding case of  
a child.

4. There is a patent need for a child-sensitive specifically trained Police force. Each Police Station shall have at least 
two officers, of  whom one shall be a female, to deal with cases involving children in contact with the law. That 
officer shall be designated as a focal point for children in conflict/contact with the law who shall deal with all 
cases relating to children as far as practicable. The training courses of  the members of  the law enforcing agencies 
must include justice for children as a separate subject focusing on their duties and obligations under the law.

5. Detailed separate Rules under the Children Act, 1974 should be formulated and incorporated therein, which will 
deal with victim children and will specifically determine the duties and responsibilities of  police officers,          
probation officers, the Court and others concerned in dealing with them.

6. It is time for Bangladesh to live up to its promises to set up a Children’s Commission/Children’s Ombudsman 
Alternatively, a National Juvenile Justice Forum, which are in vogue in certain countries, may be set up under the 
Chairmanship of  a senior sitting Supreme Court Judge. The practical benefit would be that the Forum may be 
empowered to issue directions and guidelines to the subordinate judiciary and other bodies regarding any issues 
relevant to justice for children. Such an institution shall be set up under the Constitution giving it specific powers 
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 to issue guidelines/handbook in relation to matters concerning justice for children. Such guideline shall be 
adopted by the Ministries concerned with justice for children and shall be translated into Bangla and                  
disseminated to all the relevant bodies and institutions, including the police and other law enforcing agencies, 
probation service, prison service, Social Welfare Department, courts and tribunals.

7. A summary of  the said guideline (to be followed by the members of  the police and other law enforcing agencies 
with respect to the treatment of  children in contact/conflict with the law) should be displayed in prominent 
places of  police stations.

8. Each police station shall display in a prominent place the names and contact numbers of  Probation Officers, 
Doctors on duty, places of  safety, approved homes, certified institutions and NGOs working in the area.

9. In the police station, children shall be kept separately from adult accused persons.

10. Police officers should work in close cooperation with Probation Officers, the safe homes and NGOs working 
in the field in the local area so that protection, safety and well-being of  a victim child can be provided without 
any delay.

11. As soon as a victim child is brought before the police station, or the police are informed about the whereabouts 
of  a victim child, the Probation Officer should be informed.

12. The Probation Officer shall visit the victim child without any delay. He shall assist the police officer in               
determining whether the child needs medical treatment or examination and whether the child is safe with its 
parent or guardian. Where necessary the child shall immediately be taken to the nearest clinic or hospital. If  
medical examination cannot be done on the same day, the police officer concerned shall record reasons for the 
same.

13. When a child is brought before the Police Station or the Court, it shall be the duty of  the police officer or the 
Court to determine whether it is safe for the child to return with the parent or guardian. If  required, the child 
shall be asked about these matters confidentially and without presence of  its parent or guardian.

14. A child shall not be separated from its parent or guardian save in exceptional cases. These will include cases 
where the parent or guardian is unavailable or where the threat of  safety comes from the parent or guardian or

 where the parent or guardian is unable to provide safety to the child from any impending threat.

15. In the absence of  a parent or guardian, a relative or other fit person may be entrusted to keep the child in safety.

16. Where appropriate, the child may be taken to a place of  safety by the Probation Officer himself  under section 
55 of  the Children Act.

17. The Government must provide sufficient number of  places of  safety, at least one in every district, so that such 
a place of  safety is easily accessible from any part of  the country.

18. While separating the child from its parent or guardian, the police officer, the probation officer or the Court must 
record the reasons thereof.

19. When it is necessary to separate a child from its parent or guardian, in exceptional cases and where the situation 
demands, the guidelines under sections 55 and 58 of  the Children Act, should be strictly followed. Accordingly

a) A probation officer or a police officer can take a child to a place of  safety and detain the child for a period of  
not more than 24 hours before producing the child before the Court. (Section 55 of  the Children Act).

b) Once produced before the Court in connection with any offence under the Children Act, before institution 
of  proceedings, the Court may make such order as the circumstances may admit and require for the care and 
detention of  the child (section 56 of  the Children Act).

c) After institution of  proceedings, the child shall be produced before the Court and the Court may commit the 
child to the care of  any relative or fit person, or to a certified institute or approved home. The conditions as 
provided in section 58 of  the Children Act shall be strictly followed. 
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Before parting with this matter we wish to express our appreciation to Dr. Naim Ahmed and Ms. Fahima Nasrin 
for their valuable submissions and recommendations. We also express our appreciation to Mr. Motahar Hossain, 
the learned Deputy Attorney General and the learned Assistant Attorneys-General who assisted him in giving 
valuable assistance to this Court. We are happy to learn from the learned DAG that he had received an assurance 
from the Ministry of  Law Justice and Parliamentary Affairs that steps are being taken to amend the laws relating to 
justice for children.

Finally, we may mention that the work done by Channel I in broadcasting the plight and misery faced by an 
innocent minor girl is commendable.

However, we are constrained to remind the media once again that disclosing the identity of  minor accused and 
victims is prohibited under section 17 of  the Children Act, 1974 and is punishable under section 46 of  that Act. 
Publication of  identity is also prohibited under section 14(1) of  the Nari-o-Shishu Nirjatan Daman Ain, 2000 and 
is punishable under section 14(2) of  the Ain. With the above observations and recommendations, the Rule is 
disposed of, with a further direction upon the trial Court to conclude the trial expeditiously.

With regard to the claim for compensation, Dr. Naim was unable to give us any lead as to how in the criminal 
jurisdiction compensation might be awarded to a victim who undoubtedly suffered mental and physical trauma and 
hardship as a result of  erroneous action of  the learned Magistrate.

However, we would strongly recommend that the Government should seriously consider disbursal of                  
compensation in cases of  this nature.

We do not propose to take any punitive action against the learned Magistrates for their failures as highlighted above. 
However, we hereby direct that a copy of  this judgement be kept in the dossier of  the learned Magistrate, who was 
at the relevant time Chief  Judicial Magistrate, Sylhet, for future reference.

So far as the action of  the learned Senior Judicial Magistrate, 2nd Court, Sylhet, is concerned, we find his                
explanation to be unsatisfactory and unacceptable. He is hereby warned that such lapses should never recur. Let a 
copy of  this judgement be kept in his dossier for future reference. 

Let a copy of  this judgement be communicated to the Ministry of  Law, Justice and Parliamentary Affairs, Ministry 
of  Home Affairs, Ministry of  Women and Children Affairs, Ministry of  Social Welfare, Office of  the Principal 
Secretary to the Prime Minister, Chairman of  Law Commission, Director General, Judicial Administration Training 
Institute and Chairman, Bar Council for information and necessary action.

The Registrar is hereby directed to ensure that a copy of  this judgement is circulated to all Judicial Officers in the 
service of  the Republic.

Md. Fazlur Rahman, J.

I agree.

I s m a i l
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Md. Imman Ali, J:

This Reference under Section 374 of  the Code of  Criminal Procedure submitted by the learned Additional Sessions 
Judge, 1st Court, Jhenaidah is placed for confirmation of  the sentence of  death imposed upon accused Md. 
Roushan Mondal @ Hashem upon finding him guilty under Section 6(2) of  the Nari-o-Shishu Nirjatan Daman 
(Bishesh Bidhan) Ain, 1995, (“the Ain”) by the judgement and order dated 13.1.2004 passed by him sitting as the 
Nari-o-Shishu Nirjatan Daman Bishesh Adalat and Additional Sessions Judge, 1st Court, Jhenaidah in Nari-o- 
Shishu Nirjatan Daman Special Case No.1 of  2000. Being aggrieved by the said judgement and order of  conviction 
and sentence, the condemned prisoner filed Jail Appeal No.577 of  2004 as well as Criminal Appeal No.90 of  2004. 
All the matters, which arise out of  the same judgement and order, are taken up together for disposal by this 
judgement.

Facts of  the case The prosecution case, in brief, is that on 15.10.1999 at about 8:30 p.m. Mst. Rikta Khatun, aged 
about 8 years, daughter of  the informant Md. Ziarat Mondal, left her father’s house in order to watch television at 
the house of  their neighbour, Md. Bazlu. As his daughter did not return by 10:00 p.m. the informant started to 
search for her and found out that she did not go to the aforementioned house in order to watch television. His 
search was in vain and ultimately, on 16.10.1999 at 5:00 a.m. one Md. Batu gave him news that his daughter’s dead 
body was lying in the turmeric field to the west of  the house of  Prosanta Kumar Saha. The informant then went 
to that place and identified the dead body of  his daughter. He saw marks of  injury on his daughter’s neck. It is the 
prosecution case that the victim was raped before being suffocated to death by the condemned prisoner. The 
informant lodged the First Information Report (F.I.R.) with Shailakupa Police Station at 9:35 a.m. on 16.10.1999 
without naming anyone as accused.
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During investigation accused Roushan Mondal was arrested. He made a confessional statement recorded by a 
Magistrate. After investigation the police submitted charge sheet against the accused under Section 6(2) of  the Ain. 
Cognizance was taken by the Judge of  the Nari-o-Shishu Nirjatan Daman Bishesh Adalat and Sessions Judge, 
Jhenaidah. By his order dated 22.1.2001, upon taking evidence and after hearing submissions with regard to the age 
of  the accused, the learned Sessions Judge came to a finding that the accused was at that time aged 15 years 21 days. 
Thereafter, he sent the case for trial to the Additional Sessions Judge, 1st Court, Jhenaidah,-cum-Nari-o-Shishu 
Nirjatan Daman Tribunal, Jhenaidah. In view of  the earlier order dated 22.1.2001 with regard to the age of  the 
accused, the learned trial Judge, by his order dated 28.2.2001, assumed the role of  a Juvenile Court under the 
Children Act, 1974 (henceforth referred to as “the Act”) and framed charge against the accused under Section 6(2) 
of  the Ain. In the course of  trial 11 prosecution witnesses were produced and examined in order to substantiate 
the case against the accused person, whereas the defence did not examine any witness. From the trend of  the 
crossexamination of  the prosecution witnesses and from the statement of  the accused given when examined under 
Section 342 of  the Code of  Criminal Procedure, 1898 (“the Code”) the defence case appears to be one of  
innocence. The accused also alleged that he was tortured in police custody and compelled to make a confession.

Evidence in the case Sree Boloye Kumar Saha, deposing as P.W.1, stated in his examination-in-chief  that the 
informant told him at about 10:00 p.m. on 15.10.1999 that he could not find his daughter. On the next morning he 
heard that Rikta’s dead body was found in the turmeric field to the west of  the house of  Proshanta Babu. He stated 
that he and the local Commissioner along with the informant went to the Police Station and filed the F.I.R., upon 
which the informant had put his thumb impression. He proved the F.I.R. (Ext.1) and the Inquest Report (Ext.2) 
prepared by the police at the place of  occurrence and identified his signature on the Inquest Report as Ext.2/1. In 
his cross-examination he stated that he knew that accused Roushan Mondal was aged about 13/14 years; that the 
accused was arrested by the police about one month after the occurrence and he confessed his guilt after being 
beaten by the police; and that he did not know how the victim died. He added that so far as he was aware, the 
accused was a good boy.

Md. Abu Taleb, who deposed as P.W.2, is a witness to the inquest. He identified his signature on the Inquest Report, 
which was marked as Ext.2/2. In his crossexamination he stated that the cause of  death of  the girl was not 
discussed at the time when he signed the Inquest Report. He also stated that a few days after the occurrence one 
Kamal caught the accused and handed him over to the police and that he went to see the accused at the police 
Station and saw marks of  injury on his body. He stated that the accused told him that the police tortured him in 
order to obtain a confession; that he forbade the police from torturing him; and that the accused had land dispute 
with said Kamal. He added that at the time of  occurrence the accused was a minor.

Nirmal Kumar Adikari, deposing as P.W.3, stated that he knew nothing of  the occurrence and was declared a hostile 
witness by the prosecution. In his cross-examination by the prosecution he denied that at 9:00 p.m. on 15th 
October, while going to the Puja Mondap, he saw the accused persons sitting on the border of  the turmeric field 
having a discussion and heard on the following day that Rikta had died. In his cross-examination by the defence he 
stated that his house was near to that of  Rikta Khatun and that he did not know how she died.

Iqbal Hossain and Zahi, who deposed as P.W.4 and P.W.5 respectively, are both seizure list witnesses. They identified 
their signature/thumb impression on the seizure list. 

Dr. Bashirul Alam, deposed as P.W.6, giving details of  the post-mortem report, which had been prepared upon 
examination of  the dead body by a Medical Board. He gave details of  the injuries found on the dead body, namely 
abrasion on the left ring finger, upper and lower lips, upper eyelid on the right side of  the eye. The victim’s vulva 
was oedematous and there was congested bloodstain and second degree tears towards the anus. Upon microscopic 
examination R.B.C. was found in plenty from the vagina. There were also dead spermatozoa present. He opined 
that the death was due to asphyxia as a result of  smothering, which was ante mortem and homicidal in nature, and 
that she was raped. He proved the P.M. Report (Ext.4) and identified his signature on the report (Ext. 4/1). He also 
identified the signatures of  the other members of  the Board. In his cross-examination he stated that the hymen can 
be ruptured in different ways and that he did not know how the suffocation had been caused. 

Abu Hanif, who deposed as P.W.7, is a formal witness who filled in the F.I.R. form.

Rada Raman Saha, deposing as P.W.8, stated that the occurrence took place about 3/3½ years previously and that 
he knew nothing of  the occurrence and did not know who killed victim Rikta. He was declared hostile and in cross-
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examination by the prosecution, he denied that he knew about the occurrence or that on 15.10.1999 the accused 
person standing in the dock forcibly raped her thereby causing her death.

Pronob Kumar Gosh, P.W.9, was the Magistrate who recorded the confessional statement of  the accused. In his 
examination-in-chief  he stated that he recorded the statement of  the accused under Section 164 of  the Code on 
19.11.1999 having followed all the relevant procedures. He identified his signatures on the confessional statement 
and stated that the accused confessed voluntarily. In his crossexamination, he stated that he had been a Magistrate 
for 3 (three) years, but did not have First Class power and that he recorded the confessional statement on the order 
of  the Deputy Commissioner. He stated that he did not write on the form the nature of  the offence or how it was 
committed; that on page-2 of  the form he wrote that from 16.11.1999 to 19.11.1999 the accused was in police 
custody; that he did not tell the accused that if  he confessed he would be sentenced to death; that the fact that time 
was given to the accused for reflection was not written down; that he did not write that there was no sign of  torture 
by the police. He denied that the accused was a minor at the time of  making the confession. He denied the           
suggestion that the accused was beaten by the police and the confession was recorded as tutored by them and that 
the same was obtained by threat. He denied that the confession was not voluntary and true. He admitted that the 
accused subsequently retracted his statement. He denied the suggestion that at that time he did not have the  
authority to record a statement under section 164 of  the Code. The informant, Md. Ziarat Mondal, deposing as 
P.W.10, stated that the occurrence took place on 15.10.1999 at 8/8:30 p.m. and at that time his daughter Rikta was 
aged 8 years. He narrated the prosecution story, as stated by him in the F.I.R., that his daughter went out to watch 
television at night, but had not returned by 10:00 p.m. and so he went out in search for her, but in vain. On the next 
morning at 5:00 a.m. he received news from Batu that the dead body of  the victim was lying in the turmeric field 
of  Proshanta Kumar. He went to the place of  occurrence and found his daughter lying dead with marks of  injury 
on her neck. He also stated that he suspected that some unknown persons had killed his daughter. He identified his 
thumb impression on the F.I.R. He also identified the material exhibits namely, one pink coloured frock and pink 
coloured shorts. He stated that he later found out that accused Roushan took his daughter to the turmeric field and 
forcibly raped her and that the accused subsequently confessed before the Magistrate. He demanded justice for the 
rape and murder of  his daughter. In his cross-examination he admitted that in the F.I.R. he did not name anyone as 
accused or as a suspect. He stated that he heard that accused Roushan took the victim to the turmeric field and 
raped her; that he heard one Kamal handed the accused over to the police and that the police informed him (the 
witness) and took him to the Police Station. He added that at first the accused did not confess, but he was beaten 
at the Police Station and was injured as a result. He also stated that the accused has land dispute with Kamal. He 
asserted that neither he nor any member of  his family suspected the accused. He added that so far as he knew the 
accused was not connected with the murder of  his daughter. He also asserted that he had no complaint against the 
accused.

Md. Yousuf  Ali, P.W.11, who was the Investigating Officer, stated that he took up investigation of  the case and 
went to the place of  occurrence, prepared the sketch map and index, recorded the statements of  the witnesses, 
prepared the Inquest Report and sent the dead body to the morgue for post-mortem examination. He also proved and 
exhibited the seizure list (Ext.3), the sketch map (Ext.6) and the index (Ext.7). He stated that he perused the  
postmortem report and during the investigation arrested accused Roushan, who, upon questioning, admitted his guilt. 
He sent the accused to the Court for recording his statement under Section 164 of  the Code. Upon finding 
prima-facie case he submitted the charge sheet against the accused. The witness also identified the material exhibits 
in Court. In his cross-examination, he stated that none is named in the F.I.R. as accused and he did not inquire as 
to who wrote the F.I.R. He stated that he arrested 3 persons on 17.10.1999 after the filing of  the F.I.R. and sent 
them to Court. On 31.10.1999 he arrested another person and sent him to the Court. He stated that in his F.I.R. 
the victim’s father did not suspect anyone and that he himself  discovered the name of  accused Roushan during his 
investigation; that the informant himself  named accused Roushan on 26.10.1999; that there is no eye-witness to the 
occurrence, but there was a confessional statement of  the accused; that the statement under section 164 of  the 
Code was not recorded on the day the accused was forwarded to the Magistrate, but it was recorded on 19.11.1999 
and he could not say where the accused was on 18.11.1999. He denied that the accused was under the age of  16 
years when he was arrested and was a minor; that a false statement was recorded after detaining the accused in the 
police Station for 3 days; that the Magistrate did not have the power to record the statement. He stated that at that 
time he noted Pronab Kumar as a Magistrate, First Class. He denied the suggestion that the confession was not 
voluntary and true. He denied any knowledge as to whether the confession was retracted on 20.1.2000.
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On the basis of  the above evidence as well as upon consideration of  the confessional statement and the patently 
illegal consideration of  the statements of  witnesses recorded under Section 161 of  the Code, the learned trial Judge 
convicted the condemned prisoner-appellant and sentenced him as aforesaid.

In the course of  submissions an interesting legal point has been raised from the Bar with regard to the jurisdiction 
of  the Nari-o-Shishu Nirjatan Daman Tribunal to hear the case.

Submissions on behalf  of  the State Ms. Fahima Nasrin, learned Deputy Attorney General appearing on behalf  of  
the State submits that this is a case where an innocent 8 year old girl was quite clearly raped and brutally murdered. 
She submits that the occurrence, i.e. the fact of  the rape and murder of  the child is not denied and is supported by 
the evidence of  the post mortem examination and the evidence of  the doctor. Having said that, she submits that the 
accused was admittedly a minor at the time of  the occurrence and when the charge was framed and should, 
therefore, have been tried by the Juvenile Court. In support of  her contention she placed reliance upon            
Bangladesh Legal Aid and Services Trust and another vs Bangladesh & others, 7 BLC 85. The learned 
D.A.G. candidly conceded that the confession of  the accused, having been recorded after 3 days in police custody, 
cannot be said to be voluntary. However, she submits that there is sufficient evidence to show that the accused was 
guilty of  the rape and murder and should be tried by the Juvenile Court, since the trial by the Nari-o-Shishu Nirjatan 
Daman Tribunal was without jurisdiction. In support of  her submission that the case ought to be sent on remand 
for a fresh trial by the Juvenile Court, the learned D.A.G. refereed to, inter alia, Md. Shamim Vs. The State, 19 
BLD (HCD) 542, State Vs. Deputy Commissioner, Satkhira and others, 45 DLR 643, Baktiar Hossain vs. 
State 47 DLR 542, and Shiplu and another vs. State, 49 DLR 53.

Submissions on behalf  of  the condemned prisoner/appellant 

Mr. Md. Abdul Jabbar, learned advocate appearing on behalf  of  the condemned prisoner-appellant, submits that 
the accused was a minor at the time of  his trial. In particular, he points to the order dated 22.1.2001 by which he 
was found to be below the age of  16 years. He submits that, therefore, he should have been tried by a Juvenile Court 
in accordance with the provisions of  the Children Act, 1974. He submits that the Nari-o-Shishu Nirjatan Daman 
Tribunal neither had the jurisdiction to try the accused as he was under the age of  16, nor could it transform itself  
to a Juvenile Court since the Tribunal is not empowered as such under section 4 of  the Act. He submits that, 
therefore, the trial is illegal ab initio for lack of  jurisdiction of  the Court to try the accused-appellant. He further 
submits that the trial Judge in his judgement has adverted to the earlier finding of  the Sessions Judge in the order 
dated 22.1.2001 and has in fact reviewed that decision by which the age of  the accused had been established. He 
submits that the prosecution did not appeal against that order and the trial Judge had no jurisdiction to review the 
earlier order and finding of  the Sessions Judge. With regard to the merit of  the case, the learned advocate submits 
that there is no eyewitness to the occurrence and the only basis of  the conviction is the socalled confessional 
statement of  the accused. He points out that admittedly the confession of  the accused was recorded after keeping 
him in police custody for three days.

Referring to Farid Karim Vs. The State, 45 DLR 171, he submits that the unlawful detention of  the accused in 
police custody before recording his confession, rendered his statement involuntary and, therefore, it cannot be used 
as evidence against him. He also refers to Akhtar Hossain alias Babul Akhtar alias Akhtar Ali and another Vs. 
The State, 44 DLR 83 and Abdul Jabbar Vs. The State, 16 BLD 552. He further points out that from the 
evidence of  the informant himself, it appears that the accused was tortured before he made his confession and this 
is supported by the evidence of  P.Ws.1 and 2. He also points out that the informant, who is the father of  the victim, 
categorically stated in his evidence that he had no complaint against the accused and that as far as he knew the 
accused was not connected with his daughter’s murder. The learned advocate also points out that the police arrested 
the accused, who was apprehended and handed over to them by one Kamal. He submits that said Kamal is a 
material witness who was not examined by the prosecution and as such a negative inference should be drawn 
against the prosecution under Section 114(g) of  the Evidence Act, inasmuch as, if  Kamal had been examined, he 
would not have supported the prosecution case. He further points out that the evidence of  the witnesses shows that 
Kamal had land dispute with the accused and, therefore, his apprehension and handing over to the police was 
driven by an ulterior motive and clearly an act of  vindictiveness. The learned advocate submits that there is 
absolutely no legal evidence to sustain the conviction of  the accused and for that prays that he may be acquitted. 
Since the matter raises a point of  law with regard to the applicability of  the Children Act, 1974, we took the           
opportunity to seek the opinion of  Dr. Shahdeen Malik, learned advocate, who has researched into the Children 
Act and written a book on the subject.
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Submissions of  the amicus curiae

Dr. Malik, as amicus curiae, submitted that, so far as the accused is concerned, it appears that he was at the material 
time a minor and could only have been tried by the Juvenile Court under the provisions of  the Children Act, 1974. 
In this regard he takes support from Md. Shamim Vs. The State, 19 BLD (HCD) 542, State Vs. Deputy              
Commissioner, Satkhira and others, 45 DLR 643, Baktiar Hossain vs. State 47 DLR 542, and Shiplu and 
another vs. State, 49 DLR 53. He submits that the cases show that when the accused is below the age of  16 he is 
to be tried by the Juvenile Court and any other Court assuming jurisdiction would render the trial as void ab initio. 
He also submits that the Nari-o-Shishu Nirjatan Daman Tribunal could not lawfully assume the jurisdiction as 
Juvenile Court since that would be contrary to section 4 of  the Act, which specifically empowers the Courts listed 
therein as the Juvenile Court, and no Tribunal is included in that list. With regard to the provisions of  Section 3 of  
the Nari-o-Shishu Nirjatan (Bishesh Bidhan) Ain, 1995, the learned advocate submits that, although this is a 
subsequent enactment, it cannot take away the rights given to the child accused, known as ‘youthful offender’ under 
the Children Act, 1974, since those rights were given under the provision of  Article 28(4) of  the Constitution. 
Those rights having been given as positive rights derived from Article 28(4) of  the Constitution, they cannot be 
taken away by a subsequent enactment as that would deprive the youthful offender of  his vested right given by the 
said Act, which was enacted under the powers given by the Constitution. He brought to our notice Writ Petition 
No.3356 of  2006 where sections 3 and 20(7) of  the Nari-o-Shishu Nirjatan Daman Ain, 2000 have been challenged 
as being in violation of  Article 28(4) of  the Constitution. He also brought to our notice Writ Petition No.8283 of  
2005 wherein Rule has been issued upon a challenge that section 6(2) of  the Nari-o-Shishu Nirjatan (Bishesh 
Bidhan) Ain, 1995 is ultra-vires of  Articles 7, 26, 31, 32 and 35 and Part VI of  the Constitution. Both the Writ 
Petitions are pending for hearing before this Court.

Deliberations 

We had the opportunity of  reading the decisions referred by the learned advocates as well as other materials 
referred by them. It appears that some of  the decisions relate to offences under the Penal Code, which have been 
either sent on remand for trial by the Juvenile Court or the judgement was set aside on the ground that the trial was 
without jurisdiction, as the matter ought to have been tried by the Juvenile Court. The finding of  this Court in State 
Vs. Deputy Commissioner, Satkhira and others (supra) is that no child is to be tried with an adult and a child 
must be tried by the Juvenile Court. The decision in the Shiplu case, cited above, is that the judgement and order 
of  conviction passed by the trial Court, not being a Juvenile Court, and the accused being below the age of  16 years, 
is to be set aside for want of  jurisdiction. Monir Hossain (Md) @ Monir Hossain vs State, 53 DLR 411 was a 
case which was remanded by the High Court for assessment of  the age of  the accused upon setting aside the 
conviction for lack of  jurisdiction. The Baktiar Hossain case (supra) was sent on remand where this Court gave 
specific direction to examine the accused with a view to ascertaining his age and then, if  he was found to be below 
16, to be tried by the Juvenile Court, otherwise to be tried by the Special Tribunal. In the more recent case of   
Bangladesh Legal Aid and Services Trust vs Bangladesh and others, 57 DLR 11 it was noted that children 
are entitled to be tried by the Juvenile Court and not to be tried jointly with adults. There is one other case, namely 
State vs Shukur Ali, 9 BLC 239 where a different view was taken by a Division Bench of  this Court. In that case 
the trial was of  an offence under Section 6(2) of  the Nari-o-Shishu Nirjatan (Bishesh Bidhan) Ain, 1995. The 
accused for the first time, when before the appellate Court, claimed to have been below the age of  16 at the time 
of  trial. Before the High Court Division the argument was put forward that he ought to have been tried by the 
Juvenile Court. In support a number of  decisions were cited namely, the Shiplu case cited above, Kawsarun 
Nessa and another vs. State, 48 DLR 196, Abdul Munem Chowdhury @ Momen vs. State, 47 DLR (AD) 
96, Md. Shamim vs The State, 19 BLD 542 and Bangladesh Legal Aid and Services Trust vs Bangladesh 
and others, 22 BLD 206. After considering the above decisions, the Court distinguished all the cases apart from 
the case of  Abdul Momen Chowdhury, which was taken to support the contention that a child cannot be tried 
by the Juvenile Court, since there is a bar under Section 3 of  the Nari-o-Shishu Nirjatan (Bishesh Bidhan) Ain, 
1995, which gives exclusive jurisdiction to the Tribunal for hearing such cases. The Hon’ble Judges distinguished 
the other cases, particularly cases triable by the Tribunal, since section 3 of  the relevant enactment, which seemingly 
ousts the jurisdiction of  the other courts under other laws, was not brought to the notice of  the Court. However, 
on close scrutiny of  the decision we find that the case of  Abdul Momen Chowdhury does not in fact support the 
contention that the case concerning a child cannot be tried by the Juvenile Court. On the question of  challenge to 
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jurisdiction on the ground of  age, we note that in the instant case the issue of  age was raised at the earliest stage 
and the learned Judge found the accused to be a minor.

The question of  jurisdiction 

For our part we would consider the whole scenario on a different dimension. If  one looks at the scheme of  criminal 
process and trial, it is seen that, first of  all, the jurisdictional aspect with regard to the accused is to be ascertained 
and established. In other words, it must first be established that the accused person is one who is within the            
jurisdiction of  the Court to be tried. As a matter of  fact the very first question to be ascertained before proceeding 
with the trial is whether the accused has the capacity to be tried. This aspect is generally taken for granted and is so 
obvious as to defy contemplation. In English Law it is irrebuttably presumed that a child under the age of  10 years 
is doli incapax, i.e. is incapable of  committing a crime. [See s.50 Children and Young Persons Act 1933, as amended 
by s.16 of  the Children and Young Persons Act 1963]. We have a similar provision in section 82 of  the Penal Code, 
as amended by Act XXIV of  2004.

“82. Nothing is an offence which is done by a child under [nine] years of  age.”

Thus a child under 9 years of  age, for example, although he may in common parlance ‘commit some crime or other’ 
would not be prosecuted as he is doli incapax, i.e. incapable of  committing crime. A child above 9 and below 12 years 
of  age who has not attained sufficient maturity of  understanding to judge of  the nature and consequence of  his 
conduct on that occasion would also be exempt from criminal liability [s.83 Penal Code]. The same applies to the 
mentally disabled. No Court can assume jurisdiction over any such person as they do not have the capacity to 
commit any crime. When the accused is arraigned he may be found unfit to stand trial, in which case he will be 
removed to the mental hospital and the Court has no discretion in the matter. Thus, although the Court has 
jurisdiction over the offence, it cannot assume jurisdiction over the accused until he is found fit to plead.

We may look at another instance where the Court is restricted from assuming jurisdiction even though a crime may 
have been committed and due process of  law will demand prosecution. When a person commits an offence, which 
would otherwise be triable by a Special Judge under the Criminal Law Amendment Act, 1957, the said Judge will 
not have jurisdiction to try him unless the accused is himself  a public servant or is being tried along with a public 
servant. It is all too easy to overlook the fact that the jurisdiction of  a Court over the accused person has to be first 
established before the criminal process is set in motion. Thus, although the Special Judge has the jurisdiction to try 
a case where, for example, an offence under the Prevention of  Corruption Act, 1947 is alleged, he cannot try an 
accused who is not a public servant or where a public servant is not being tried at the same trial. Hence jurisdiction 
over the person is a precondition to the case proceeding to trial by any Court or Tribunal. Once it is established that 
a Court has jurisdiction over the accused then only the Court will go on to see whether it has jurisdiction over the 
offence alleged. Thereafter, the Court will proceed with the trial, if  appropriate, and then conclude by passing 
judgement.

Conversely, we are faced with the moot question in this case as to whether the Children Act, 1974 takes away from 
the Courts/Tribunals, other than the Juvenile Court, the jurisdiction over children, as defined in that Act, i.e. 
whether jurisdiction over neglected/delinquent children is to be exercised exclusively by the Juvenile Court. After 
hearing learned Counsel on the applicability of  the Children Act, 1974 in respect of  trial of  juveniles or youthful 
offenders, we feel the need to explore its relevance and precedence or otherwise vis-à-vis other laws of  the land.

Definition of  child

A child is defined in section 2(f) of  the Act as a person under the age of  16 years. Section 2(n) defines “youthful 
offender” as a child who has been found to have committed an offence. We shall see later that many international 
instruments and laws of  some other countries define a child to be a person under the age of  18 years. It may be 
noted that in neighbouring India the Juvenile Justice Act 1986 defined ‘juvenile’ as under 16 years of  age in case of  
a male and under 18 years in case of  a female. Uniformity was brought to prevail by the Juvenile Justice (Care and 
Protection of  Children) Act 2000 where ‘juvenile’ is defined as any person under 18 years of  age. The concept of  
Juvenile justice has developed over the last 150 years or more and essentially follows the notion that a person of  
tender years does not have full control over his impetuous actions nor the mental maturity to realise the                
consequences of  his conduct. To put it simply, they do not think in the same way as an adult and are more             
susceptible to act impulsively without considering the severity of  the act or the likely end result.
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Why Special Law for Children?

Referring, inter alia, to the (Indian) Children Act, 1960, Krishna Iyer, J. in the case of  Hiralal Mallik v. the State 
of  Bihar, 1977 (4) SCC 44, observed as follows:

“Conceptually, the establishment of  a welfare-oriented jurisdiction over juveniles is predicated and over-judicialisation and 
over-formalisation of  court proceedings is contra-indicated. Correctionally speaking the perception of  delinquency as indicative 
of  the person's underlying difficulties, inner tensions and explosive stresses similar to those of  maladjusted children, the belief  
that court atmosphere with forensic robes, gowns and uniforms and contentious disputes and frowning paraphernalia like docks 
and stand and crowds and other criminals marched in and out, are physically traumatic and socially stigmatic, argues in favour 
of  more informal treatment by a free mix of  professional and social workers and experts operating within the framework of  
the law. There is a case to move away from the traditional punitive strategies in favour of  the nourishing needs of  juveniles being 
supplied by means of  treatment oriented perspective. This radicalisation and humanisation of  juveniles has resulted in 
legislative projects which jettison procedural rigours and implant informal and flexible measure of  freely negotiated non-judicial 
settlement of  cases.”

With respect we agree. Let our children see not the rigours of  our system but the compassion of  our treatment of  
their indiscretion. Here we may aptly quote from the famous poem “Little Things” composed by Julia A.F. Canbey

“………………
Little deeds of  Kindness,
Little words of  love,
Help to make the earth happy,
Like the Heaven above.”

Background to the development of  juvenile or youthfriendly legislation.

In order to appreciate the present law and how it should be enforced, it is necessary to look to the background 
history suffered by the children/youth community.

Up to the mid-19th century children were treated as a smaller, albeit weaker, version of  their adult counterparts. 
They worked in the factories and foundries and were made to labour more than their physiques would allow and in 
horrendous conditions. This happened as much in the West as in the East. Such tales are only too well illustrated in 
the writings of  eminent novelists such as Charles Dickens (b.1812), who himself  suffered the life of  an                   
impoverished child in the poor part of  London and had to work as a child without the benefits of  an education 
until he came into some funds by way of  a legacy and again took up studies. It was at this juncture in our not too 
distant history that feelings for children were kindled and attitudes changed. Regarding child labour, Dr. Stephen S. 
Wise, a Rabbi of  the Free Synagogue, New York wrote in March, 1910 in an article entitled “Justice to the Child” in 
very poignant language thus,

“Seeing that “The Cry of  the Children” [a poem by Elizabeth Barrett Browning published in 1843 telling the tale of  
children working in the mines (added by me)] has not been heard, it is meet that we here cry out, on behalf  of  
children, in protest against the inequity of  the enslavement of  the child, which, if  anything, is even more 
unjust and iniquitous than the enslavement of  man.”

He went on to urge that the rights of  childhood should be regarded as sacred and inviolable, and included in those 
rights is the right not to be forced to labour.

At about the same time the Court system was geared up to cater for the rights of  the child vis-à-vis the justice 
system. Prior to that the one instance where the Court of  Chancery in England interfered with the rights of  the 
child was where the activities of  the parents/guardian would jeopardise the rights of  the child, for example where 
the father’s squandering activities would fritter away the child’s estate. In the 1790 case of  Creuze vs. Hunter, 2 
Bro., C.C., 449 Lord Thurlow, L.C. was of  the opinion that “the court had arms long enough ….to prevent a parent from 
prejudicing the health or future prospects of  the child…” Thus the Court of  Chancery gave itself  power to protect the child 
against parents/guardians with immoral and profligate habits. Essentially the court took interest in protecting the 
property of  the child. This was taken a step further in 1828, even though no property rights was in issue, when Lord 
Eldon, L.C. propounded the broad proposition that the crown is the ultimate parent of  the child, the king, as parens 
patriae, through the chancellor, will step in and protectthe child by removing it from the environment that must 
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make for its undoing. [See Wellesley vs. Wellesley, 2 Russ., 1; 2 Bligh N.S., 124] Thus developed the protection 
of  the right of  the child’s property and concern for his wellbeing. Special courts handling problems of  delinquent, 
neglected, or abused children were set up subsequently, viz. Juvenile Courts. These courts processed both civil 
matters, often concerning care of  an abandoned or impoverished child, and criminal matters, arising from antisocial 
behaviour by the child. Most statutes provide that all persons under a given age (often 18 years) must first be 
processed by the juvenile court, which can then, at its discretion, assign the case to an ordinary court. Before the 
creation of  the first juvenile court, in Chicago in 1899, and the subsequent creation of  other such courts in the 
United States and other countries (e.g., Canada in 1908; England in 1908; France in 1912; Russia in 1918; Poland in 
1919; Japan in 1922; and Germany in 1923), juveniles were tried in the same courts as adults.

Reasons for separate handling of  children:

Bernard Flexner writing almost a century ago on the Legal Aspects of  the Juvenile Court [Annals of  the American 
Academy of  Political and Social Science, Vol.36, No.1, Administration of  Justice in the United States. (Jul., 1910), pp. 49-56] 
poses a question, as would a lawyer, as to why the child who is accused of  a crime should be treated differently from 
an adult, since both have violated the law, and they must be punished. On the other hand, he points out, a              
distinction already existed at common law as a child below the age of  seven did not reach the age of  criminal 
responsibility and would not be liable for his criminal acts. Of  course, since then the common law has developed 
considerably. Cross and Jones in ‘An Introduction to Criminal Law’ state: “It is conclusively presumed that no child 
under the age of  ten can be guilty of  an offence; a child of  ten years or over, but under the age of  fourteen, is 
presumed to be incapable of  committing a crime, but this presumption may be rebutted by evidence of                
‘mischievous discretion’ i.e. knowledge that what was done was morally wrong”. R. v. Owen, (1830) 4 C & P 236. 
[This presumption was, however, abolished by section 34 of  the Crime and Disorder Act 1998.]

Then referring to the Illinois legislation of  1898 and 1899, which led to the establishment of  the Juvenile Court in 
Chicago, the first in the United States, Flexner stated that it raised the age limit and said that a child of  16 or 17, or 
under for violations of  law, shall not be deemed a criminal. However the court would apply the same procedure to 
a delinquent as it would to the neglected child. The dominant feature of  the legislation regarding proceeding against 
the delinquent child is that it is meant for the protection of  the child. The State or the Crown, as the case may be, 
stands in loco parentis and through the ‘court’ ensures that the unlawful activity of  the child does not go unpunished 
and at the same time that the child is not exposed to the rigours of  the criminal justice system with all its 
awe-inspiring paraphernalia and the stigma of  criminality at the conclusion of  the proceedings leading to a finding 
of  guilt. Many have advocated that upon reaching the conclusion that the child has violated the law, he is not to be 
branded a “delinquent child” or a “wayward child” or a “juvenile delinquent”, but it should be merely adjudged that 
the child is in need of  care and protection of  the State. Modern ways of  dealing with the matters concerning 
children:

A more pragmatic and equally important reason for separate handling of  child delinquents is the need for their 
physical seclusion from adult offenders. It is an undeniable fact that the mind of  the child is immature,                    
impressionable and malleable. If  kept in association with bad company, it is likely to learn the wrong things; in 
association with criminals, it is likely to pick up the trade of  the criminals and improve upon the methodology with 
his young and fertile mind. Hence the modern way of  thinking and emphasis is on ensuring that young offenders 
are at all times kept separate from the adult offenders from the time of  their apprehension, during the trial and 
during confinement. This can be gleaned from the commentary to Rule 13.5 of  the Beijing Rules (discussed later) 
which points out that ‘the danger to juveniles of  “criminal contamination” while in detention pending trial must not be                  
underestimated.’ This reflects what was earlier stated in the International Covenant on Civil and Political Rights 
(ICCPR) 1966 

“Art 2.(a) Accused persons shall, save in exceptional circumstances, be segregated from convicted persons and shall be subject to 
separate treatment appropriate to their status as unconvicted persons;

(b) Accused juvenile persons shall be separated from adults and brought as speedily as possible for adjudication.

3. The penitentiary system shall comprise treatment of  prisoners the essential aim of  which shall be their reformation and social  
rehabilitation. Juvenile offenders shall be segregated from adults and be accorded treatment appropriate to their age and legal 
status.”
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From the beginning of  the 20th-century many International Declarations, Covenants and Instruments, including 
those already referred to above, have been drawn up under the auspices of  such bodies as the United Nations. The 
Convention on the Rights of  the Child (also referred to as ‘UNCRC’ or ‘CRC’) was adopted and opened for 
signature, ratification and accession by General Assembly resolution 44/25 of  20 November 1989. Some of  the 
contents of  that Convention may be fruitfully reproduced here in order to illustrate the modern trends in dealing 
with matters concerning the children of  the world.

The preamble states, inter alia:

“Recalling that, in the Universal Declaration of  Human Rights, the United Nations has proclaimed that childhood is entitled 
to special care and assistance,

Convinced that the family, as the fundamental group of  society and the natural environment for the growth and well-being of  
all its members and particularly children, should be afforded the necessary protection and assistance so that it can fully assume 
its responsibilities within the community,”

Thus it appears that children are now treated as a valuable asset of  the society and the Nation at large who are to 
be protected and nurtured, and rightly so since children are the future citizens of  the country and will constitute the 
wealth and well-being of  the State.

The preamble goes on to reflect the basis of  the present covenant, viz.

“Bearing in mind that the need to extend particular care to the child has been stated in the Geneva Declaration of  the Rights 
of  the Child of  1924 and in the Declaration of  the Rights of  the Child adopted by the General Assembly on 20 November 
1959 and recognized in the Universal Declaration of  Human Rights, in the International Covenant on Civil and Political 
Rights (in particular in articles 23 and 24), in the International Covenant on Economic, Social and Cultural Rights (in 
particular in article 10) and in the statutes and relevant instruments of  specialized agencies and international organizations 
concerned with the welfare of  children,”

The covenant also recognises, as we have noted earlier, that the child is particularly vulnerable and needs protection, 
viz.

“Bearing in mind that, as indicated in the Declaration of  the Rights of  the Child, “the child, by reason of  his physical and 
mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth”

The preamble also recognises the special needs of  the children of  the world who are growing up in hostile and 
unfriendly surroundings, viz. 

“Recognizing that, in all countries in the world, there are children living in exceptionally difficult conditions, and that such 
children need special consideration,”

This last recognition leads us back to the concept that the plight of  the children who face difficulties within the 
family community is not a creation of  their own, but a creation of  the community of  which the children are mere 
victims, and hence, they need protection. They are the victims of  the circumstances created by the lack of  adequate 
care and failure to provide a congenial atmosphere for the proper upbringing of  the child.

In relation to juvenile delinquency the abovementioned covenant may be read in conjunction with the United 
Nations Standard Minimum Rules for the Administration of  Juvenile Justice (“The Beijing Rules”) 
[Adopted by General Assembly resolution 40/33of  29 November 1985] which states, inter alia:

“1.4 Juvenile justice shall be conceived as an integral part of  the national development process of  each country, within a   
comprehensive framework of  social justice for all juveniles, thus, at the same time, contributing to the protection of  the young 
and the maintenance of  a peaceful order in society.”

The Rules emphasise that the proceedings should result in the wellbeing of  the juvenile and that the 
response/reaction to youthful offenders should be based on the consideration not only of  the gravity of  the 
offence but also of  personal circumstances. The individual circumstances of  the offender (for example social 
status, family situation, the harm caused by the offence or other factors affecting personal circumstances) should 
influence the proportionality of  the reactions. Rule 16.1 lays down that in all cases except those involving minor 
offences, before the competent authority renders a final disposition prior to sentencing, the background and 
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circumstances in which the juvenile is living or the conditions under which the offence has been committed shall 
be properly investigated so as to facilitate judicious adjudication of  the case by the competent authority.

The overall aim is therefore not to punish the offender, but to seek out the root of  the problem, in other words, 
not treating the delinquents as criminals, but treating the cause of  their criminality and directing them on a path 
which will be acceptable to mainstream society in order to ensure their rehabilitation. More so in our case, since our 
penal policy is basically reformative and not retributive.

We may also refer to the relatively more recent document on the subject: United Nations Guidelines for the 
Prevention of  Juvenile Delinquency (“The Riyadh Guidelines”) adopted and proclaimed by General            
Assembly resolution 45/112 of  14 December 1990. The guidelines are aimed at preventing crime by preventing 
juvenile delinquency by engaging juveniles in activities which will steer them away from criminal activities. The 
Guidelines recognise that the adolescent years are to be used for moulding the character of  the youth and that 
‘youthful behaviour or conduct that does not conform to overall social norms and values is often part of  the maturation and growth 
process and tends to disappear spontaneously in most individuals with the transition to adulthood.’  The emphasis is to urge society 
to provide facilities for the youth so that their propensity towards deviant behaviour and the opportunity to commit 
delinquent acts is reduced. Thus the community is loaded with the responsibility of  providing positive, proactive 
programmes to keep the youth occupied and kept on the path perceived to be correct by society and also to bring 
those who have deviated back to the acceptable path by ensuring proper education and socialisation, i.e.                 
reformation and rehabilitation.

The fact that the emphasis is on the community to provide all the necessary facilities for the youth is further 
exemplified by the Guidelines for Action on Children in the Criminal Justice System Recommended by Economic 
and Social Council resolution 1997/30 of  21 July 1997, this provides, inter alia, as follows:

“24. All persons having contact with, or being responsible for, children in the criminal justice system should receive education 
and training in human rights, the principles and provisions of  the Convention and other United Nations standards and norms 
in juvenile justice as an integral part of  their training programmes. Such persons include police and other law enforcement 
officials; judges and magistrates, prosecutors, lawyers and administrators; prison officers and other professionals working in 
institutions where children are deprived of  their liberty; and health personnel, social workers, peacekeepers and other              
professionals concerned with juvenile justice.”

Thus the thrust of  the International Declarations, Rules, Covenants and other instruments is towards reformation
and rehabilitation of  youthful offenders and for establishment of  facilities for proper education and upbringing of  
youths so that they are prevented from coming into conflict with the law. In the event that a child or juvenile does 
come into conflict with the law, then the aim is to provide a system of  justice which is ‘child-friendly’ and which 
does not leave any psychological scar or stigma on the child, and, on the contrary, prepares him for a fruitful future. 

The Children Act, 1974 (Bangladesh’s contribution) 

The aims and goals thus spelled out led to the multitude of  nations enacting laws incorporating the                          
recommendations and embodiments of  the international instruments. Let us examine the background to the 
enactment of  our Children Act, 1974 in order to see its applicability in the criminal justice delivery system in our 
country.

The first introduction of  law in our parts referring to trial of  youthful offenders was in the Bengal Children Act, 
1922, which was localised to Kolkata and its suburbs as well as the Port of  Kolkata and Howrah. There was also 
provision to extend it to other parts of  Bengal. Later by amendment, section 29B was added by the Code of  
Criminal Procedure (Amendment) Act, 1923 (XVIII of  1923). Previous to that only confinement of  youthful 
offenders was dealt with by the Reformatory Schools Act 1897.

Section 29B of  the Code provides as follows:

“29B. Any offence, other than one punishable with death or transportation for life, committed by any person who at the date 
when he appears or is brought before the Court is under the age of  fifteen years, may be tried by a District Magistrate or the 
Chief  Metropolitan Magistrate, or by any Magistrate specially empowered by the Government to exercise the powers conferred 
by or under any law providing for the custody, trial or punishment of  youthful offenders, by any Magistrate empowered by or 
under such law to exercise all or any of  the powers conferred thereby.”
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We are not aware that any special court was set up to hear matters relating to youthful offenders specifically either
under the Bengal Children Act or the Code of  Criminal Procedure. Both those provisions were repealed/abolished 
by the Children Act, 1974.

Legislation in Exercise of  Constitutional Power We believe that the Children Act 1974 was promulgated as a direct 
manifestation of  Article 28(4) of  the Constitution, which has been placed in the Part III – under the title           
“Fundamental Rights”, and at the same time in response to, and with a view to fulfilling the mandate of, the 
relevant international instruments of  the UN mentioned above. Article 28(4) of  the Constitution provides as 
follows:

“Nothing in this article shall prevent the State from making special provision in favour of  women or children or for the  
advancement of  any backward section of  citizens.”

Thus the framers of  the Constitution have given the power even to promulgate discriminatory laws favouring the 
womenfolk and children. Hence it can be said that the Act is a beneficent legislation purposely enacted to give 
beneficial effects to a particular community of  women and children and once enacted the rights which accrue 
cannot be frittered away by subsequent enactment.

The Act incorporates provisions of  international covenants in order to safeguard the juvenile from exposure to the 
rigours of  Court process and the stigma of  trial and conviction. Hence the requirement for separate trial from 
adults has been incorporated in section 6 of  the Act. It may be noted that section 6(2) of  the Act emphatically gives 
this provision precedence over all other provisions of  any laws which may dictate joint trials, including section 239 
of  the Code of  Criminal Procedure. In this regard comparison may be made with the system prevalent in England. 
It appears that in case of  serious offences triable by the Crown Court, there is a discretion given to the Juvenile 
Court whether or not to allow the juvenile to be tried with the adult and/or for the trial to take place in the Crown 
Court. With all due respect, such a provision effectively waters down the rights given to the juvenile to be 
‘protected’ from the terrorising harshness of  the criminal justice system and is contrary to the spirit of  the              
international instruments, mentioned above, which enjoin segregation from adult offenders. We note that our 
legislature has catered for cases of  youthful offenders involved in serious crimes by enacting section 5(3) of  the Act, 
which provides as follows:

“When it appears to a Juvenile Court or a Court empowered under section 4, such Court being subordinate to the Court of  
Session, that the offence with which a child is charged is triable exclusively by the Court of  Session, it shall immediately transfer 
the case to the Court of  Session for trial in accordance with the procedure laid down in this Act.”

Thus even when it is mandated by law for the trial to be conducted by a Sessions Judge, the proceedings must take 
place in accordance with the provisions of  the Act. In other words, the juvenile will get the benefit of  all the rights 
to which he would be entitled had the proceedings taken place in the Juvenile Court. That, we believe, follows the 
spirit and intendment of  the international instruments which crave for the well-being of  the youthful offender and 
enjoin segregation of  youths from adults at all stages from apprehension to incarceration.

The aspect of  segregation is highlighted further by section 7(2) of  the Act, which provides as follows:

“In the trial of  the case in which a child is charged with an offence a Court shall, as far as may be practicable, sit in a building 
or room different from that in which the ordinary sittings of  the Court are held, or on different days or at different times from 
those at which the ordinary sitting of  the Court are held.”

This is emphasised further by the provisions of  section 8 (1) of  the Act, which provides:

“When a child is accused along with an adult of  having committed an offence and it appears to the Court taking cognisance of  
the offence that the case is a fit one for committal to the Court of  Session, such Court shall, after separating the case in respect 
of  the child from that in respect of  the adult, direct that the adult alone be committed to the Court of  Session for trial.”

Thus under our laws there is no chance of  joint trials of  a youthful offender and an adult. No matter what offence 
is alleged, irrespective of  the seriousness of  the act, a juvenile is to be tried separately from adults and in accordance 
with provisions of  the Act. If  the case is triable by the Court of  Session only, then the case of  the juvenile is to be 
dealt with under section 5(3) of  the Act. Our courts have strictly interpreted this provision in a number of  cases, 
including the State vs Deputy Commissioner, Satkhira, 45 DLR 643.
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It may be pointed out at this juncture that there is no provision equivalent to section 5(3) that serious offences 
under any special laws, such as the Arms Act, 1878 or the Special Powers Act, 1974, both of  which predate the 
Children Act, or Nari-o-Shishu Nirjatan (Bishesh Bidhan) Ain, 1995 etc. are to be tried by the appropriate Tribunal 
in accordance with provisions of  Children Act. Until such incorporation juveniles charged with offences falling 
under special law will have to be dealt with by the Juvenile Court in accordance with provisions of  the Children Act, 
which, in our view, is of  universal application and approach, irrespective of  the offence alleged, as illustrated by the 
observations and references made above.

In the case before us, the learned Sessions Judge sent the case for trial by the learned Additional Sessions Judge, 
First Court and Nari-o-Shishu Nirjatan Daman Tribunal, Jhenaidah. This clearly defeated the purpose of  the 
trouble taken by him to ascertain the age of  the accused under the provisions of  section 66(1) of  the Act. It further 
appears that at the time of  framing the charge, the learned judge, in a feint and half-hearted way proclaimed himself  
as the Juvenile Court and framed charge against the accused under section 6(2) of  the Ain. This is clearly a patent          
contradiction in terms. Moreover, there is nothing on record to show that all the formalities of  a juvenile trial were 
followed. On the contrary, the offender has all along been described as an ‘accused’ which is not a term found in 
the Act. Moreover, the sentence passed clearly shows that the learned judge lost sight of  the provisions of  the Act. 
We also do not know whether the other aspects of  informality of  the proceedings before a Juvenile Court, i.e. lax 
procedures and absence of  publicity and members of  public apart from parents/guardian of  juvenile and his 
representative, and even the dispensation with attendance of  the child which are provided by the various provisions 
of  the Act, were followed during the trial.

It appears from the order dated 22.1.2001 passed by the Judge, Nari-o-Shishu Nirjatan Daman Tribunal that the 
learned Judge followed the procedure laid down under section 66 of  the Act and ascertained the age of  the accused
after due process and in accordance with the law. Section 66(1) of  the Act provides as follows:

“66. Presumption and determination of  age.-(1) Whenever a person whether charged with an offence or not, is brought before 
any criminal Court otherwise than for the purpose of  giving evidence, and it appears to the Court that he is a child, the Court 
shall make an inquiry as to the age of  that person and, for that purpose, shall take such evidence as may be forthcoming at the 
hearing of  the case, and shall record a finding thereon, stating his age as nearly as may be.”

This section is, therefore the first and foremost procedural consideration when any criminal court is faced with a 
person brought before it, who appears to the Court to be a child. It comes even before the consideration of  any 
offence, whether charged or not. In our view the mandate of  the section is indicative of  the need to establish 
jurisdiction of  the Court over the accused even before he is charged with any offence. It has been held in the Monir 
Hossain case (supra) referring to the Indian case of  Sheela Barse and another vs The Union of  India, AIR 
(1986) SC 1773 and also the case of  Baktiar Hossain (supra) that when an accused claims to be below 16 years of  
age a duty is cast upon the Court to direct an enquiry to satisfy itself  as to whether the accused is a child below 16 
years of  age on the day of  framing charges against him.

After ascertaining age, which Court?

The case of  Baktiar Hossain (supra) alleged an offence under section 19(a) and (f) Arms Act, which is included in 
the Schedule to the Special Powers Act, 1974 [Act XIX of  1974], which came into force on 9th February, 1974, and 
would be exclusively triable by the Special Tribunal. In that case the High Court hearing the matter upon a revisional 
application, sent the case on remand directing that the age be determined on the basis of  section 66 (1) of  the Act 
and to, ‘send the accused petitioner to the Juvenile Court if  he is found below 16 at the time of  framing of  the charge. If  he is found 
to be 16 years of  age the trial Court will proceed with Special Tribunal Case No.12/93 and dispose it of  accordingly.’ Per K.M. 
Hasan,J. (as he then was).
In the later case of  Monir Hossain, cited above, the offence alleged was one under section 6(1) Nari-o-Shishu 
Nirjatan (Bishesh Bidhan) Ain, 1995. The High Court Division heard the matter on appeal after the accused was 
convicted and sentenced to life imprisonment. After allowing the appeal the case was sent on remand upon 
referring to the cited cases, namely Bablu, 1981 BLD 454, Baktiar Hossain (supra) and Sheela Barse (supra), 
and observing as follows:

“In all these cited decisions it has been held that when the question of  age of  the accused is claimed to be below 16 years of  age, 
a duty is cast upon the Court to direct an enquiry to satisfy itself  as to whether the accused is a child below 16 years of  age on 
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the day of  framing charges against him. If  the Court on enquiry finds the accused to be a child, it loses the jurisdiction to try 
him in the usual manner. If, on the other hand, the appellant is found above 16 years of  age on the day of  framing of  the 
charges, the Court or Tribunal will reject the objection and try the accused as usual.”

It is noted that both the cases involved offences triable by the Special Tribunal and each of  the enactments, namely 
the Special Powers Act and the Nari-o-Shishu Nirjatan (Bishesh Bidhan) Ain, 1995, has a non-obstante clause in 
s.26(1) and s.3 respectively reserving jurisdiction exclusively to the Special Tribunal and Nari-o-Shishu Nirjatan 
Daman Tribunal respectively, and yet this Court directed that the case be heard by the Juvenile Court in the event 
that the accused is found to be below 16 years of  age. The same principle was followed in the case of  Md Shamim 
vs State, 19 BLD 542, which was a case under the Arms Act and culminated in conviction and sentence upon trial 
by the Special Tribunal. The High Court Division, having found the appellant to be a child, sent the case on remand 
for fresh trial by the Juvenile Court in accordance with the provision of  the Children Act, 1974. The case of  Shukur 
Ali, on the other hand observed that section 3 of  the Nario- Shishu Nirjatan Daman (Bishesh Bidhan) Ain ousted 
the jurisdiction of  any other Court. We wouldrespectfully suggest that the jurisdiction of  the Tribunal was already 
taken away since the jurisdiction over the offender was given to the Juvenile Court. It was first given away in section 
29B of  the Code of  Criminal Procedure with the exception of  offences punishable with death or [imprisonment] 
for life and then by the Children Act with the exception of  offences exclusively triable by the Court of  Sessions. 
When the Children Act came into force the Special Powers Act and the Arms Act, for example, were already in 
force. But the legislature did not exclude the jurisdiction of  the Juvenile Court in respect of  offences under these 
two enactments, as it did for exclusively Sessions triable cases in section 5(3), although the Special Power Act 
contains a non-obstante clause in section 26. Hence, we are of  the view that since the jurisdiction over the offences 
contained in the special laws are not specifically excluded by inclusion in section 5(3) of  the Children Act, jurisdic-
tion over offences committed by youthful offenders will be exercised by the Juvenile Court. Had the legislature 
intended otherwise an amendment could easily have been incorporated in section 5(3) giving jurisdiction over 
offences under the special laws to the respective Tribunals set up under those laws. This not having been done, we 
are of  the view that the Children Act, being a special law in respect of, inter alia, trial of  youthful offenders, 
preserves the jurisdiction over them in respect of  all offences under any law, unless specifically excluded.

In this regard support may also be taken from the Indian jurisdiction. In the case of  In re: Sessions Judge, 
Kalpetta, 1995 Cri.L.J. 330 a juvenile below 15 years of  age was charged under sections 450, 376 and 506(ii) of  
the (Indian) Penal Code and section 3(1)(xii) of  the Scheduled Castes and Scheduled Tribes (Prevention of     
Atrocities) Act, 1989. It appears from the decision that, “Section 20 of  the 1989 Act states that save as otherwise provided 
in the Act, the provisions of  the Act shall have effect notwithstanding anything inconsistent therewith contained in any other law for the 
time being in force….” The question posed on reference by the Sessions Judge to the High Court was whether this last 
noted provision would override the provisions of  the Juvenile Justice Act, 1986 which states that a juvenile as 
defined in the 1986 Act who has been brought before the Sessions Court can only be proceeded against by a 
Juvenile Court established under the 1986 Act. The Court after deliberation reasoned that the 1989 Act aims at 
giving protection to the Scheduled Caste and Scheduled Tribe communities against whom atrocities are being 
committed. The Act was concerned with victims of  the crimes and not the offenders. In their lordships’ view the 
overriding power given by section 20 of  the Act cannot be extended to nullify the provisions contained in the 1986 
Act. Their lordships concluded, “… it can safely be concluded that Parliament totally excluded the jurisdiction of  ordinary courts 
in relation to juvenile offenders. In other words, jurisdiction of  all other courts established under law is ousted and it is solely conferred 
on Juvenile Courts in so far as juvenile offenders are concerned.” It is our view that the same reasoning would apply, and our 
Nari-o-Shishu Nirjatan Daman Ain would not override the provisions of  the Children Act, 1974, so far as it relates 
to the prosecution of  youthful offenders, since it encompasses the spirit of  Article 28(4) of  the Constitution.

Relevant date for the application of  the Act 

Although in the facts of  the case before us it is not in issue whether or not the accused was a child/youthful 
offender within the definition of  the Act in order to obtain the benefits thereof, it is a matter which has given rise 
to considerable litigation in the past and still doubts are raised about the correctness of  the interpretation of  our 
Courts.

The definition section of  the Act simply says a child is any person under the age of  16 years. It is not clarified 
whether he should be below 16 years of  age at the time of  commission of  the offence or at the time of  framing 
the charge or commencement of  the trial. 
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The Child Justice Bill (2002) of  the Republic of  South Africa clearly spells out the relevant date, viz.

“4. (1) Subject to subsections (2) and (3), this Act applies to-

(a) any person in the Republic of  South Africa, irrespective of  nationality, country of  origin or immigration status, who is 
alleged to have committed an offence and who, at the time of  the alleged commission of  the offence, was under the age of  18 
years;”

The Child Law (1993) of  the Union of  Myanmar provides in Chapter X under Trial of  Juvenile Cases:

“41. The Juvenile Court:

(b) have jurisdiction only in respect of  a child who has not attained the age of  16 years at the time of  committing the offence;”

On the other hand, The Children and Young Persons Act 1993 of  Singapore provides:

“Jurisdiction of  Juvenile Court 33. (6) A person who has attained the age of  16 years on the date of  commencement of  the 
hearing of  the charge shall not be tried for any offence by a Juvenile Court, but where in the course of  any trial before a Juvenile 
Court the child or young person to whom the trial relates attains the age of  16 years, nothing in this subsection shall prevent 
the Juvenile Court, if  it thinks fit, from proceeding with the trial and dealing with the child or young person in accordance with 
the provisions of  this Act.”

In view of  the international covenants, declarations and other instruments, we feel inclined to the view that the 
relevant date must be the date on which the offence is committed, otherwise the whole thrust of  the law to protect 
those who are immature, impetuous, unwary, impressionable, young, fickle-minded and who do not know the 
consequences of  their act, would be lost. It is the mental capacity of  the offender at the time of  committing the 
offence which is of  crucial importance. It was observed in the case of  Pratap Singh v. State of  Jharkhand and 
another, 2005 (3) SCC 551 as follows:

“Children Act was enacted to protect young children from the consequences of  their criminal acts on the footing that their mind 
at that age could not be said to be mature for imputing mens rea as in the case of  an adult. This being the intendment of  the 
Act, a clear finding has to be recorded that the relevant date for applicability of  the Act is the date on which the offence takes 
place. It is quite possible that by the time the case comes up for trial, growing in age being an involuntary factor, the child may 
have ceased to be a child.”

Thus the Supreme Court of  India settled the issue overturning one of  their earlier decisions in the case of  Arnit 
Das v. State of  Bihar, 2000 (5) SCC 488. We may also add that the relevant laws of  a vast majority of  the 
countries looked at by us take the date of  the offence to be the relevant date for applicability of  the Act. In at least 
two decisions of  our High Court Division, Bablu (supra) and State vs Deputy Commissioner, Satkhira 
(supra), the relevant date has been taken to be the date of  occurrence, which we believe, with respect, is the correct 
approach. On the other hand there are many decisions of  our superior courts holding the view that the relevant 
date is the date of  framing charge or commencement of  trial. In our humble and respectful view, this 
mis-interpretation arose initially due to the inaptly applied wording of  section 6(1) of  the Act, which provides as 
follows:

“6. No joint trial of  child and adult.-(1) Notwithstanding anything contained in section 239 of  the Code or any other 
law for the time being in force, no child shall be charged with, or tried for any offence together with an adult.”

Dr. Malik submitted that this provision is concerned with the matter of  separate trial for children and does not lay
down the point in time at which the age will be relevant for the purpose of  determining whether the accused is a 
child. We are inclined to agree with this submission, particularly in view of  the stance taken by the Indian Supreme 
Court, bearing in mind the similar provision which exists in the (Indian) Juvenile Justice (Care and Protection of  
Children) Act, 2000:

“18. No joint proceeding of  juvenile and person not a juvenile.-(1) Notwithstanding anything contained in 
section 223 of  the Code of  Criminal Procedure, 1973 (2 of  1974) or in any other law for the time being in force, no juvenile 
shall be charged with or for any offence together with a person who is not a juvenile.”

We have noted earlier that the Indian Supreme Court has decided that the relevant date is the date of  commission 
of  the offence and not the date of  trial. 
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The view taken by the courts in Australia can be gauged from the decision in Jason Joseph Braun V R Eric 
Ebatarintja V R decided on 14 March 1997 by the Court of  Criminal Appeal of  The Northern Territory of  
Australia, (as reported in Australian- Northern Territory Report) where it was deliberated as follows:

“Is the Court's jurisdiction affected if  the accused has "attained the age of  17 years" by the time he appears before it charged 
with offences he committed before he attained the age of  17? That question was squarely posed and answered by Muirhead J 
11 years ago in Seears v Oldfield (1985) 36 NTR 65; his Honour said at 70: "Having considered the matter and the  
authorities, I am satisfied that the age of  the person charged when he or she committed the alleged offence is the critical test of  
the jurisdiction of  the Juvenile Court".

The learned Judges went on to hold:

“We accept for the purpose of  these proceedings the approach to dealing with accused persons who have turned 17, first expressed 
by Muirhead J in relation to the Juvenile Court in Seears v Oldfield (supra), and adopted as regards the Supreme Court in R 
v Williams (supra) and the other authorities mentioned (p6).”

We also bear in mind that the whole purpose of  the Act may be defeated by the capricious dealings of  the               
investigating agency, who may intentionally or whimsically delay the investigation and thereby deprive the accused 
the benefits of  the Act. It is the act of  the youthful offender done in a moment of  indiscretion due to his lesser 
mental faculty that is being targeted by the Act. Therefore the relevant point in time at which to qualify for the 
benefits of  the Act must be the time of  the commission of  the offence. We may refer to the reasoning found in a 
decision of  the US Supreme Court,

“[a] lack of  maturity and an underdeveloped sense of  responsibility are found in youth more often than in adults and are more 
understandable among the young. These qualities often result in impetuous and ill-considered actions and decisions.” Johnson-
Johnson v. Texas, 509 U. S. 350, 359-362 (1993).

In the light of  our views above and bearing in mind the views already expressed by our Superior Courts, we would, 
with respect suggest that the ‘relevant date’ aspect for the purpose of  jurisdiction of  the Juvenile Court may be 
rethought and brought into line with the aims and purports of  the children’s legislation worldwide.

Thinking Ahead:

So far as our Children Act, 1974 is concerned, it must be commended as a forward-thinking piece of  legislation, 
which encompasses much of  the suggestions and directives of  the international covenants and other instruments 
discussed above. However, it is 32 years old and was enacted long before the UNCRC of  1989. In relation to 
juveniles in conflict with the law the UNCRC provides in Article 40 as follows:

“Article 40

1. States Parties recognize the right of  every child alleged as, accused of, or recognized as having infringed the penal law to be 
treated in a manner consistent with the promotion of  the child's sense of  dignity and worth, which reinforces the child's respect 
for the human rights and fundamental freedoms of  others and which takes into account the child's age and the desirability of  
promoting the child's reintegration and the child's assuming a constructive role in society.

2. To this end, and having regard to the relevant provisions of  international instruments, States Parties shall, in particular, 
ensure that:

(a) No child shall be alleged as, be accused of, or recognized as having infringed the penal law by reason of  acts or omissions 
that were not prohibited by national or international law at the time they were committed;

(b) Every child alleged as or accused of  having infringed the penal law has at least the following guarantees:

(i) To be presumed innocent until proven guilty according to law;

(ii) To be informed promptly and directly of  the charges against him or her, and, if  appropriate, through his or her parents or 
legal guardians, and to have legal or other appropriate assistance in the preparation and presentation of  his or her defence;

(iii) To have the matter determined without delay by a competent, independent and impartial authority or judicial body in a fair 
hearing according to law, in the presence of  legal or other appropriate assistance and, unless it is considered not to be in the best 
interest of  the child, in particular, taking into account his or her age or situation, his or her parents or legal guardians;

(iv) Not to be compelled to give testimony or to confess guilt; to examine or have examined adverse witnesses and to obtain the
participation and examination of  witnesses on his or her behalf  under conditions of  equality;
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(v) If  considered to have infringed the penal law, to have this decision and any measures imposed in consequence thereof  reviewed 
by a higher competent, independent and impartial authority or judicial body according to law;

(vi) To have the free assistance of  an interpreter if  the child cannot understand or speak the language used;

(vii) To have his or her privacy fully respected at all stages of  the proceedings.

3. States Parties shall seek to promote the establishment of  laws, procedures, authorities and institutions specifically applicable 
to children alleged as, accused of, or recognized as having infringed the penal law, and, in particular:

(a) The establishment of  a minimum age below which children shall be presumed not to have the capacity to infringe the penal
law;

(b) Whenever appropriate and desirable, measures for dealing with such children without resorting to judicial proceedings, 
providing that human rights and legal safeguards are fully respected.

4. A variety of  dispositions, such as care, guidance and supervision orders; counselling; probation; foster care; education and 
vocational training programmes and other alternatives to institutional care shall be available to ensuret hat children are dealt 
with in a manner appropriate to their well-being and proportionate both to their circumstances and the offence.

Bangladesh ratified the UN Convention on the Rights of  the Child in August of  1990. As a signatory to the 
convention Bangladesh is duty bound to reflect the above Article as well as other articles of  the CRC in our national 
laws. We are of  the view that the time is ripe for our legislature to enact laws in conformity with the UNCRC. This 
would also give the opportunity to iron out some of  the difficulties faced so far in relation to the date relevant for 
determining the age of  the accused for the purpose of  jurisdiction of  the Juvenile Court and at the same time it 
may be spelt out that this legislation will take precedence over all other laws when matters relating to children are 
in issue. We feel that if  the goal of  the legislation is to protect children, who are our treasures and future               
generations, and to give them benefits which they would not otherwise get in a Court dealing with adult offenders, 
then they must get that benefit for whatever offence they may be alleged to have committed. The seriousness of  
their action may be reflected in the severity of  the order passed by the Juvenile Court. But the child, in our view, 
must be dealt with by a Court geared to hear matters relating to children.

We note that many countries have enacted new laws since UNCRC and many are in the process of  doing so with 
the specific intention of  enacting legislation to incorporate the mandate of  the UNCRC. This is illustrated by the 
preamble to the Child Justice Bill 2002 of  the Republic of  South Africa states as follows:

“BILL To establish a criminal justice process for those children accused of  committing offences so as to protect the rights of  
children entrenched in the Constitution and provided for in international instruments; to provide for the minimum age of  
criminal capacity of  such children; to incorporate diversion of  cases away from formal court procedure as a central feature of  
the process; to establish assessment of  children and a preliminary inquiry as compulsory procedures; to provide that children 
must be tried in child justice courts and to extend the sentencing options available in respect of  children; to entrench the notion 
of  restorative justice in respect of  children; and to provide for matters incidental thereto.”

Although the Indian Government already had the Juvenile Justice Act 1986 in force, a new legislation was passed 
after the UNCRC, viz. The Juvenile Justice (Care and Protection of  Children) Act, 2000. The preamble to that Act reads as 
follows:

“An Act to consolidate and amend the law relating to juveniles in conflict with law and children in need of  care and protection, 
by providing for proper care, protection and treatment by catering to their development needs, and by adopting a child-friendly 
approach in the adjudication and disposition of  matters in the best interest of  children and for their ultimate rehabilitation 
through various institutions established under this enactment.
WHEREAS the Constitution has, in several provisions, including clause (3) of  article 15, clauses (e) and (f) of  article 39, 
articles 45 and 47, impose on the State a primary responsibility of  ensuring that all the needs of  children are met and that 
their basic human rights are fully protected;
AND WHEREAS, the General Assembly of  the United Nations has adopted the Convention on the Rights of  the Child 
on the 20th November, 1989;
AND WHEREAS, the Convention on the Rights of  the Child has prescribed a set of  standards to be adhered to by all 
State parties in securing the best interests of  the child;
AND WHEREAS, the Convention on the Rights of  the Child emphasises social reintegration of  child victims, to the extent 
possible, without resorting to judicial proceedings; 
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AND WHEREAS, the Government of  India has ratified the Convention on the 11th December, 1992;
AND WHEREAS, it is expedient to re-enact the existing law relating to juveniles bearing in mind the standards prescribed 
in the Convention on the Rights of  the Child, the United Nations Standard Minimum Rules for the Administration of  
Juvenile Justice, 1985 (the Beijing rules), the United Nations Rules for the Protection of  Juveniles Deprived of  their Liberty 
(1990), and all other relevant international instruments.”

The new Indian legislation has provided for a “Juvenile Justice Board” to deal with juveniles in conflict with the law, 
viz.

“4. Juvenile Justice Board:

(1) Notwithstanding anything contained in the Code of  Criminal Procedure, 1973 (2 of  1974), the State Government may, 
by notification in the Official Gazette, constitute for a district or a group of  districts specified in the notification, one or more 
Juvenile Justice Boards for exercising the powers and discharging the duties conferred or imposed on such Boards in relation to 
juveniles in conflict with law under this act.

(2) A Board shall consist of  a Metropolitan Magistrate or a Judicial Magistrate of  the first class, as the case may be, and two 
social workers of  whom at least one shall be a woman, forming a Bench and every such Bench shall have the powers conferred 
by the Code of  Criminal Procedure, 1973 (2 of  1974), on a Metropolitan Magistrate or, as the case may be, a Judicial 
Magistrate of  the first class and the Magistrate on the Board shall be designated as the principal Magistrate.

(3) No Magistrate shall be appointed as a member of  the Board unless he has special knowledge or training in child psychology 
or child welfare and no social worker shall be appointed as a member of  the Board unless he has been actively involved in health, 
education, or welfare activities pertaining to children for at least seven years.”

The new law has provided for the establishment and maintenance of  “Observation Homes” for the purpose of  
temporary reception of  any juvenile in conflict with law during the pendency of  any inquiry regarding them under
the Act. In addition it provides for “Special Homes” for the purpose of  their rehabilitation. More interesting and 
commendable is the provision for “Special Juvenile Police Unit”.

“63. Special juvenile police unit.-

(1) In order to enable the police officers who frequently or exclusively deal with juveniles or are primarily engaged in the 
prevention of  juvenile crime or handling of  the juveniles or children under this Act to perform their functions more effectively, 
they shall be specially instructed and trained.

(2) In every police station at least one officer with aptitude and appropriate training and orientation may be designated as the 
'juvenile or the child welfare officer' who will handle the juvenile or the child in co-ordination with the police.

(3) Special juvenile police unit, of  which all police officers designated as above, to handle juveniles or children will be members, 
may be created in every district and city to coordinate and to upgrade the police treatment of  the juveniles and the children.”

It may not be out of  place to mention that in England the Juvenile Court has lost its original name and character, 
inasmuch as it is now called the “Youth Court” and deals exclusively with juvenile offenders, i.e. delinquent 
children, and does not deal with neglected children and their care and custody matters. Many commentators are of
the view that the policies followed by the United Kingdom in respect of  children, including the abolition of  the 
presumption in favour of  10-14 year olds under common law, mentioned above, are in breach of  the United 
Kingdom’s treaty obligations under the UNCRC.

[See "Youth Justice? Half  a Century of  Responses to Youth Offending" by Caroline Ball, a law professor at University of  East 
Anglia, published in Oct 2004 in the 50th anniversary edition of  the Criminal Law Review, 2004 Criminal Law Review at p.36]

On the other hand Scotland has a different outlook to its dealings with children. We may quote from an article 
published on the internet by the BBC, which reads as follows:

“Scotland has an unique way of  dealing with children who commit offences. They are not treated as criminals to be punished, 
but as young people with problems who can be helped to overcome these. Their whole family is involved. They all have to go to a 
meeting with a group of  three people, known as a Panel. These are specially trained lay men and women who volunteer to carry 
out this work. They are helped by a legally qualified official called the Reporter whose office manages the caseload and who 
advises Panel members where a point of  law is considered.

The Panel and family discuss not just the offending behaviour, but also the circumstances of  the family as a whole - are the 
parents have (sic.) difficulties coping with their children, are there problems at school, etc. Other people can also be involved,
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such as teachers, social workers and the police. After hearing all of  the circumstances of  the case, the panel can then decide what 
help to put in place to support the family. In extreme cases where the child's behaviour has been violent, that can include taking 
the boy or girl out of  the home and sending them to a secure unit run by a local authority.

The theory behind the Children's Hearings system is that criminal behaviour can be nipped in the bud if  dealt with at an early 
enough stage. It's well recognised that all children go through a rebellious phase in their teens. Many commit minor crimes, such 
as shoplifting or petty theft, and there is a continuing problem in some areas with truancy. However, families can also find 
themselves in front of  a Panel for other reasons. A parent could have a drink or drugs problem, there may be physical or sexual 
abuse in the home, or the child could be affected by bullying at school, either as victim or assailant.

Panel members are trained to investigate the family and confront the child with the consequences of  his or her behaviour. Unlike 
a juvenile court where only the facts of  a case are judged, where guilt or innocence are determined and punishment meted out, 
the Hearings will look at the case in the longer term. They will bring the family back several times to look at how their 
circumstances are changing and whether the behaviour of  the young person has improved. It means that the family feels that it 
is constantly under observation, that it's being challenged to change. In the majority of  cases, the system works. It works in part 
because the young people would have grown out of  their "criminal" phase in any case - it simply accelerates the process. It also 
works because it does not burden either the child or its family with a criminal record. It has no longer-term consequences that 
might stop someone from getting a job or going on into higher education.

When the Children's Hearings system was created, the aim was to clear away the legal formality and make everything as child 
friendly as possible.”

The Youth Courts set-up after the Criminal Justice Act 1991 in England have similar provision relating to persons 
who will hear cases brought against juveniles.

“The magistrates are drawn from a youth court panel, which is appointed by the justices in the surrounding area each year. Each 
of  these panels elects a chairperson and deputy chairperson, and one of  these must preside over each youth court.

All magistrates sitting in the youth court are specially trained to deal with youth cases. They would also generally have experience 
of  working with children, as a youth worker or teacher, and should have some level of  understanding of  the way of  life of  the 
children who are appearing before the court.

As would be expected, the proceedings are a lot less formal than in other courts, and the parents or guardian are required to 
attend.” [taken from an article published by the BBC on the internet]

We share the view that children need the care and attention for their specific needs in their peculiar circumstances.
Thus it is all the more necessary to have specifically trained and sensitised personnel to deal with them.

Finally we may comment upon the nomenclature of  the ‘court’ dealing with juveniles/children. In England the 
“Juvenile Court” is now called the “Youth Court”. Most countries still retain the title “Juvenile Court”. In India the 
task of  dealing with juveniles in conflict with the law is entrusted upon the “Juvenile Justice Board”. In Scotland it 
is a “Panel” who conducts the “Children’s Hearings”. It matters little by what name the “justice-provider” is called. 
However, in view of  the fact that our Children Act deals with children who are destitute, neglected and vulnerable 
to cruelty and abuse as well as delinquent children, and therefore, is concerned with children of  every age, we would 
suggest a more neutral term, such as “Children’s Justice Panel” or “Children’s Justice Board” in order to encompass 
the non-delinquent children whom the Act also seeks to protect.

Conclusion: Our perception of  what the law does/ought to provide in relation to delinquent children:

1. As soon as a child is apprehended for an alleged offence he must be taken before a Magistrate, and at all times 
kept separate and detached from any adult offender. Under no circumstances is the child to be kept in police 
lock-up.

2. The Magistrate must take immediate steps to ascertain the age of  the child in accordance with section 66 of  the 
Act, and procedures laid down in the Act are to be followed.

3. Parents/guardians of  the child must be informed. 

4. The child should be considered for release to the custody of  his parents/guardian pending any inquiry regarding 
the allegation.
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5. If  his detention is felt absolutely necessary then he must be kept in a ‘special home’ or ‘observation home’ 
established for the purpose, pending decision on the allegation against him. The ‘special homes’ must be separate 
and distinct from the ‘approved homes’ where children in conflict with the law are placed after they are found to 
have been in breach of  the law.

6. If  it is established that she/he is a child then the matter must be adjudicated upon by a “Children’s Justice 
Board/Panel” and the proceedings must be concluded expeditiously.

7. The child must be given opportunity to be legally represented and afforded legal aid for the purpose.

8. In deciding the case finally, the “Board/Panel” must take into account the child’s background and other 
family/community circumstances, including any report of  a Probation Officer or Social Worker.

9. If  it is decided that confinement is necessary, then it must be in accordance with the Children Act and in an 
approved home and at any cost NOT IN PRISON (emphasis added)

10. The approved homes must be equipped to provide the necessary educational and vocational training facilities 
and always with the view to the rehabilitation of  the child in the community.

We may add that the above is not meant to be a comprehensive list and provides only some of  our perceptions and 
suggestions. We wish only to emphasise the importance of  giving the deviant child an opportunity to do better and 
rejoin mainstream social structure. As was stated by the Supreme Court of  India in Sheela Barse v. Secretary, 
Children’s Aid Society and others, 1987 (3) SCC 50, “If  there be no proper growth of  children of  today, the future of  the 
country will be dark. It is the obligation of  every generation to bring up children who will be citizens of  tomorrow in a proper way. 
Today’s children will be the leaders of  tomorrow who will hold the country’s banner high and maintain the prestige of  the Nation. If  a 
child goes wrong for want of  proper attention, training and guidance, it will indeed be a deficiency of  the society and of  the government 
of  the day.”

Back to the case in hand:

With the above scheme of  criminal trial in view, we find that the Children Act, 1974 deals with the jurisdiction of  
a Court with regard, inter alia, to accused persons under the age of  16 years. The Act is of  universal application and 
gives the jurisdiction over all such accused persons to the Juvenile Court set-up under the provision of  the Children 
Act, 1974. The Act, therefore, has an overriding character having a universally acceptable approach, inasmuch as it
gives the jurisdiction to the Juvenile Court to try all offences which may concern any child below the age of  16 
years. It is with this view in mind, we believe, that so many of  the decisions of  this Bench have been either sent on 
remand for trial by the Juvenile Court upon assessment of  age or judgements have been set aside due to lack of  
jurisdiction of  the Court other than the Juvenile Court trying the accused children. We are, therefore, of  the view, 
that jurisdiction over the offence is a secondary consideration, the first consideration being the jurisdiction over the 
person of  the accused. When the jurisdiction over person is established then no other Court has power to try a 
child below the age of  16 years. In such view of  the matter, we find that the trial of  the accused who was found to 
the below the age of  16 years at the framing of  charge was without jurisdiction.

The trial having been without jurisdiction, under normal circumstances it would be incumbent upon this Court to 
send the case back for fresh trial by the appropriate Court, namely the Juvenile Court. It appears from the records 
of  the instant case that upon the finding that the accused was a minor, the Nari-o-Shishu Nirjatan Daman Tribunal 
assumed the role of  Juvenile Court. We see from the order sheets that the Judge claimed himself  to be the 
Additional Sessions Judge thus discarding his own title of  Judge, Nari-o-Shishu Nirjatan Daman Tribunal. 
However, at the same time, we find that the Judge, while framing the charge, was the Additional Sessions Judge, 1st 
Court and Judge of  the Nari-o-Shishu Nirjatan Daman Special Tribunal, Jhenaidah. This has created a serious 
anomaly. The Nari-o-Shishu Nirjatan Daman Tribunal cannot be the Juvenile Court. What is apparent from the 
judgement is that the death sentence having been awarded, the Court which tried the condemned prisoner, could 
not have been the Juvenile Court, because the Juvenile Court Judge, under the procedures laid down by the 
Children Act, could not have passed a sentence of  death. We note from the letter of  Reference that the learned 
Judge has signed himself  as the Additional Sessions Judge, 1st Court, Jhenaidah, again discarding his title of  Judge, 
Nari-o-Shishu Nirjatan Daman Tribunal. In the end we are left with the feeling that the learned Judge did not know 
exactly what role he was playing, whether it was as the Judge of  the Nari-o-Shishu Nirjatan Daman Tribunal or the 
Juvenile Court. Clearly he did not exercise his judicial mind. Be that as it may, we would be inclined to send the case  
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on remand for fresh trial before a Juvenile Court. However, on the evidence and materials on record we find that 
the decision is based on the confession of  the accused and circumstantial evidence, it being admitted that there is 
no eyewitness of  the occurrence. On careful scrutiny of  all the evidence and materials on record we do not find 
any circumstantial evidence to connect the accused with the offence. As we have stated earlier, the learned D.A.G. 
candidly and correctly conceded that the confessional statement could not be said to be voluntary since it was 
recorded three days after the accused was arrested and certainly after illegal detention in police custody. We note 
from the evidence of  the witnesses that the accused was apprehended and handed over to the police by one Kamal, 
who was not examined as a witness in the case. We also note that the witnesses, including the victim’s father, stated 
in their evidence that the accused had been tortured by the police before he confessed and that in his                    
crossexamination the victim’s father stated that neither he nor anyone in his family suspected this accused and that 
so far as he was aware, the accused was not connected with the murder of  his daughter and that he had no 
complaint against the accused. We feel that sending the case back for trial before the Juvenile Court would not 
unearth any further evidence. The confessional statement would still remain the involuntary confessional statement 
that it was and the evidence of  the witnesses could not be bettered in any way. Therefore, in the light of  the decision 
Asiman Begum Vs. State, 51 DLR (AD) 18, we feel that it would be futile to send the case back on remand, since 
no further evidence could possibly be unearthed which could legally be accepted in support of  the prosecution 
case.

Before parting we wish to record our gratitude for the valuable assistance given by the learned advocate for the 
condemned prisoner/appellant, the learned Deputy Attorney General, and in particular Dr. Shahdeen Malik who 
acted as amicus curiae. The learned D.A.G. and Dr. Malik provided us with a wealth of  relevant reference material, 
which we found immensely helpful. We would also wish to record our utter dissatisfaction at the manner of  
conduct of  the case by the learned trial judge. His comments and findings with regard to the order of  the Judge 
dated 22.1.2001 concerning the age of  the accused is highly improper and illegal since he was not sitting in appeal 
over that order nor was that order appealed by any party to the proceedings. Moreover, having assumed the role of  
a Juvenile Court, to pass a sentence of  death is abundant indication of  the improper exercise of  the judicial mind. 
The actions of  the learned trial Judge are highly deprecated. 

In the light of  the above discussion, the Reference is rejected. The appeal is allowed. The judgement and order of  
conviction and sentence is hereby set aside. The Jail Appeal is accordingly disposed of. Md. Roushan Mondal alias 
Hashem is hereby acquitted of  the charge levelled against him and may be set at liberty forthwith if  not wanted in 
connection with any other case.

Let a copy of  this judgement be sent to the Ministry of  Law Justice and Parliamentary Affairs for recommending 
legislation in line with the views expressed by us in this judgement.

Send down the lower Court’s records along with a copy of  this judgement at once.

A.K.M. Fazlur Rahman, J.

I agree.

I s m a i l
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